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Section 96.5-1 — Voluntary Quit
STATEMENT OF THE CASE:

Claimant filed an appeal from a decision of a representative dated November 1, 2010,
reference 02, which held claimant ineligible for unemployment insurance benefits. After due
notice, a telephone conference hearing was scheduled for and held on January 3, 2011.
Claimant participated. Employer participated by Tina Kauffman, Office Manager. Exhibit A was
admitted into evidence.

ISSUE:
The issue in this matter is whether claimant quit for good cause attributable to employer.
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds: Claimant last worked for employer on July 8, 2010. Claimant was off work
due to illness. Claimant invoked the FMLA for medical leave. Claimant told employer that she
had a referral to a specialist effective August 18, 2010. Employer received a return to work
notice August 31, 2010. Claimant was not able to return to work. Claimant had informed
employer that she had a referral to a specialist and could not work. Employer’s policy deems
two no-call absences as a voluntary quit. Claimant was informed of this policy.

REASONING AND CONCLUSIONS OF LAW:

The administrative law judge holds that the evidence has failed to establish that claimant
voluntarily quit for good cause attributable to employer when claimant terminated the
employment relationship because claimant did not return from FMLA when the last doctor’s note
indicated she should. This is not an intentional policy violation. Claimant promptly informed
employer that she was referred on to a specialist. Employer gave claimant no warning that she
was in danger of losing her job if she did not return on August 31, 2010. The termination was
employer’s decision and without notice to claimant. Since the termination happened while
claimant was off work and under a doctor’s care, this is neither misconduct nor a voluntary quit.
Employer was adequately informed that claimant was off due to illness. Benefits allowed.
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lowa Code section 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

871 IAC 24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(35) The claimant left because of illness or injury which was not caused or aggravated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return to the employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.
DECISION:

The decision of the representative dated November 1, 2010, reference 02, is reversed.
Unemployment insurance benefits are allowed, provided claimant is otherwise eligible.

Marlon Mormann
Administrative Law Judge
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