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DEcIsION OF THE ADMINISTRATIVE LAW JUDGE

68-0157 (7-97) — 3091078 - El This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4th Floor—
Lucas Building, Des Moines, lowa 50319.

PAUL BROWN

PO BOX 2756 The appeal period will be extended to the next business
day if the last day to appeal falls on a weekend or a legal

CEDAR RAPIDS IA 52406-2756 holiday,

STATE CLEARLY
1. The name, address and social security number of the

claimant.
2. A reference to the decision from which the appeal is
FIRE MOUNTAIN RESTAURANTS INC taken
/o TALX EMPLOYER SERVICES 3. That an appeal from such decision is being made and
PO BOX 1160 such appeal is signed.
COLUMBUS OH 43216-1160 4. The grounds upon which such appeal is based.

YOU MAY REPRESENT yourself in this appeal or you may
obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)
lowa Code § 96.5(1) — Voluntary Leaving

STATEMENT OF THE CASE:

Claimant filed a timely appeal from the March 6, 2006, reference 01, decision that denied
benefits. After due notice was issued, a hearing was held on April 4, 2006. Claimant did
participate with Martha Young. Employer did respond to the hearing notice instructions but was
not available when the hearing was called and did not participate. Jim Deardoroff called later
and said he did not take the administrative law judge’s call because he was on another call at
the time the hearing was called. The record was not reopened.

FINDINGS OF FACT:
Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant

was employed as a part-time salad prep and dishwasher for a year and a half through
February 2, 2006, when he quit because employer asked him to close other employees’
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stations. He was paid the same amount per hour but believed he was entitled to extra pay. He
also did not like having to walk home after work when the city bus was not running but had done
so for almost a year. Claimant said he obtained other work before leaving this job but did not
start until a month later. There are no other employers in the base period.

REASONING AND CONCLUSIONS OF LAW:

The first issue in this case is whether the employer’s request to reopen the hearing should be
granted or denied.

871 IAC 26.14(7) provides:

(7) If a party has not responded to a notice of telephone hearing by providing the
appeals section with the names and telephone numbers of its witnesses by the
scheduled time of the hearing, the presiding officer may proceed with the hearing.

a. If an absent party responds to the hearing notice while the hearing is in progress, the
presiding officer shall pause to admit the party, summarize the hearing to that point,
administer the oath, and resume the hearing.

b. If a party responds to the notice of hearing after the record has been closed and any
party which has participated is no longer on the telephone line, the presiding officer shall
not take the evidence of the late party. Instead, the presiding officer shall inquire as to
why the party was late in responding to the notice of hearing. For good cause shown,
the presiding officer shall reopen the record and cause further notice of hearing to be
issued to all parties of record. The record shall not be reopened if the presiding officer
does not find good cause for the party's late response to the notice of hearing.

c. Failure to read or follow the instructions on the notice of hearing shall not constitute
good cause for reopening the record.

The employer’s failure to participate was not related to an emergency or other good cause
reason for being unavailable to participate when the hearing was called, as the employer was
taking another telephone call. The employer did not establish a good cause to reopen the
hearing record and the request to reopen the hearing is denied.

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
his employment without good cause attributable to the employer.

lowa Code section 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(1)(13)(18)(27) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
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Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code section
96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The following
reasons for a voluntary quit shall be presumed to be without good cause attributable to

the employer:

(1) The claimant's lack of transportation to the work site unless the employer had
agreed to furnish transportation.

(13) The claimant left because of dissatisfaction with the wages but knew the rate of pay
when hired.

(18) The claimant left because of a dislike of the shift worked.
(27) The claimant left rather than perform the assigned work as instructed.

The claimant has the burden of proving that the voluntary leaving was for good cause
attributable to the employer. lowa Code § 96.6(2). An individual who voluntarily leaves their
employment must first give notice to the employer of the reasons for quitting in order to give the
employer an opportunity to address or resolve the complaint. Cobb v. Employment Appeal
Board, 506 N.W.2d 445 (lowa 1993).

Claimant did not quit for other employment, since he left a month in advance of the other
employment starting. As long as employer paid claimant his regular wages for the occasional
extra duties of closing other employees’ stations, this did not amount to a substantial change in
the contract of hire. Finally, claimant acquiesced to the shift change by working nearly a year
on the shift that required him to work after the bus quit running for the night. Claimant has not
established a good cause reason attributable to the employer for leaving his employment.
Benefits are denied.

DECISION:

The March 6, 2006, reference 01, decision is affirmed. The claimant voluntarily left his
employment without good cause attributable to the employer. Benefits are withheld until such
time as he has worked in and been paid wages for insured work equal to ten times his weekly
benefit amount, provided he is otherwise eligible.
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