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lowa Code § 96.5(2)a — Discharge for Misconduct

lowa Code 8§ 96.5(1) — Voluntary Quitting — Layoff Due to Lack of Work

lowa Admin. Code r. 871-24.1(113) — Definitions — Separations

lowa Code 8§ 96.3(7) — Recovery of Benefit Overpayment

lowa Admin. Code r. 871-24.10 — Employer/Representative Participation Fact-finding Interview

STATEMENT OF THE CASE:

The employer filed an appeal from the November 2, 2017, (reference 01) unemployment
insurance decision that allowed benefits. The parties were properly notified about the hearing.
A telephone hearing was held on November 28, 2017. The claimant participated personally.
The employer participated through Blanca Mathews, human resources. Jerry Futer also
testified for the employer. The administrative law judge took official notice of the administrative
records including the fact-finding documents. Based on the evidence, the arguments presented,
and the law, the administrative law judge enters the following findings of fact, reasoning and
conclusions of law, and decision.

ISSUES:

Was the claimant laid off due to a lack of work?

Was the claimant discharged for disqualifying job-related misconduct?

Has the claimant been overpaid any unemployment insurance benefits, and if so, can the
repayment of those benefits to the agency be waived?

Can any charges to the employer’s account be waived?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed part-time as a janitor and was separated from employment on June 28,
2017, when she was laid off due to a lack of work.

The claimant performed cleaning services for three assigned clients. The claimant had once
been verbally warned about cleaning exterior glass for the assignment at Red Bull. The
claimant was informed by site supervisor on June 28, 2017 that she was being removed from
the Mid-American Recycling account before the employer lost the account, due to her poor
performance. Her keys were taken from her at that time, and she was told her hours were being
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given away. The claimant was not offered any other assignments, though the employer stated it
attempted to find other assignments for the claimant and would have allowed her to continue
working, even after removal of assignment. The employer had no details about what the
claimant failed to do on assignment and the evidence was disputed as to whether the claimant
was asked to be removed from the Red Bull or Mid-American assignment.

The administrative record reflects that claimant has received unemployment benefits in the
amount of $785.00, since filing a claim with an effective date of October 15, 2017. The
administrative record also establishes that the employer did not participate in the fact-finding
interview or make a witness with direct knowledge available for rebuttal. Ms. Mathews intended
on participating but due to phone issues, could not receive the call or message. Upon receiving
the voice message the next morning when phones were operating, she made multiple attempts
to call the deputy and left two voicemails.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was laid off due
to a lack of work.

lowa Code § 96.5-1 provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’'s
wage credits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Admin. Code r. 871-24.1(113)a provides:

Separations. All terminations of employment, generally classifiable as layoffs, quits,
discharges, or other separations.

a. Layoffs. A layoff is a suspension from pay status (lasting or expected to last more
than seven consecutive calendar days without pay) initiated by the employer without
prejudice to the worker for such reasons as: lack of orders, model changeover,
termination of seasonal or temporary employment, inventory-taking, introduction of
laborsaving devices, plant breakdown, shortage of materials; including temporarily
furloughed employees and employees placed on unpaid vacations.

lowa Admin. Code r. 871-24.1 provides:
Definitions. Unless the context otherwise requires, the terms used in these rules shall
have the following meaning. All terms which are defined in lowa Code chapter 96 shall
be construed as they are defined in lowa Code chapter 96.
24.1(113) Separations. All terminations of employment, generally classifiable as
layoffs, quits, discharges, or other separations.
a. Layoffs. A layoff is a suspension from pay status initiated by the employer
without prejudice to the worker for such reasons as: lack of orders, model
changeover, termination of seasonal or temporary employment, inventory-taking,
introduction of laborsaving devices, plant breakdown, shortage of materials;
including temporarily furloughed employees and employees placed on unpaid
vacations.


http://search.legis.state.ia.us/nxt/gateway.dll/ar/iac/8710___workforce%20development%20department%20__5b871__5d/0240___chapter%2024%20claims%20and%20benefits/_r_8710_0240_0010.xml?f=templates$fn=document-frame.htm$3.0$q=$uq=1$x=$up=1$nc=172
http://search.legis.state.ia.us/nxt/gateway.dll/ar/iac/8710___workforce%20development%20department%20__5b871__5d/0240___chapter%2024%20claims%20and%20benefits/_r_8710_0240_0010.xml?f=templates$fn=document-frame.htm$3.0$q=$uq=1$x=$up=1$nc=172
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In this case, the claimant’s hours were reduced because she was removed from an assignment
due to poor performance, but she was still eligible to remain employed. However, the employer
did not have other assignments available to her, and subsequently permanently laid her off.
Therefore, benefits are allowed, provided she is otherwise eligible.

In the alternative, if this separation was categorized as a discharge, the claimant would remain
eligible for benefits.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’'s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(4) provides:

(4) Report required. The claimant's statement and employer's statement must give
detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.
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Failure in job performance due to inability or incapacity is not considered misconduct because
the actions were not volitional. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa
1979). Inasmuch as the claimant did attempt to perform the job to the best of her ability but was
unable to meet its expectations, no intentional misconduct has been established, as is the
employer’s burden of proof. Cosperv. lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982).
Accordingly, no disqualification pursuant to lowa Code § 96.5(2)a is imposed.

Because the claimant is eligible for benefits, the issues of overpayment and relief of charges are
moot.

DECISION:

The November 2, 2017, (reference 01) decision is affirmed. The claimant was separated from
employment for no disqualifying reason. Benefits are allowed, provided she is otherwise
eligible. Any benefits claimed and withheld shall be paid, provided she is otherwise eligible.
The claimant has not been overpaid benefits. The employer’s account is not relieved of charges
associated with the claim.

Jennifer L. Beckman
Administrative Law Judge
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