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STATEMENT OF THE CASE:

The revised decision, Nunc Pro Tunc, is being issued to clarify the decision issued on October
29, 2009. An error was made in the decision concerning the claimant’s disqualification for
benefits. Changes are made to indicate the original decision of the fact finding is reversed and
the claimant is eligible for benefits.

Claimant filed an appeal from a decision of a representative dated September 17, 2009,
reference 03, which held claimant ineligible for unemployment insurance benefits. After due
notice, a telephone conference hearing was scheduled for and held on October 28, 2009.
Claimant participated. Employer participated by Colleen McGuinty, unemployment benefits
administrator, and Mary Jo Gehn, account manager. The record consists of the testimony of
Candance Lampe; the testimony of Colleen McGuinty; and the testimony of Mary Jo Gehn.
Official notice is taken of the administrative file.

ISSUE:

Whether the claimant is able and available for work; and
Whether the claimant refused suitable work.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony of the witnesses and having
considered all of the evidence in the record, makes the following findings of fact:

The employer in this case is a temporary employment agency. The claimant made an
application for temporary work on February 14, 2009, and was given an assignment at
Gastro-Consultants as a credentialing clerk on April 20, 2009. This assignment lasted until
June 26, 2009.

The claimant also accepted temporary assignments from other employers. On August 3, 2009,
Mary Jo Gehn, account manager for the employer, called the claimant and offered her a position
as a full-time accounting clerk with Carelton Life Support. The claimant refused to take the
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assignment because she was starting another job on August 4, 2009, and was unable to work
both jobs.

REASONING AND CONCLUSIONS OF LAW:

The issue to be determined is whether the claimant is able and available for work. In order for
an individual to be eligible to receive unemployment insurance benefits, the evidence in the
record must establish that she is able to work, available for work, and earnestly and actively
seeking work. See lowa Code section 96.4(3) and 871 IAC 24.22.

lowa Code section 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially unemployed,
while employed at the individual's regular job, as defined in section 96.19, subsection 38,
paragraph "b", unnumbered paragraph 1, or temporarily unemployed as defined in
section 96.19, subsection 38, paragraph "c". The work search requirements of this
subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

871 IAC 24.23(23) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(23) The claimant's availability for other work is unduly limited because such claimant is
working to such a degree that removes the claimant from the labor market.

The claimant has the burden of proof in establishing her ability and availability for work.
Davoren v. lowa Employment Security Commission, 277 N.W.2d 602 (lowa 1979). The
evidence established that the claimant was offered an assignment as a full-time accounting
clerk by the employer on August 3, 2009. The claimant refused the assignment because she
had taken another job with another employer and was unable to work both jobs. While the
claimant may not have been available for work while she was working another job, she is not
disqualified for benefits if she is otherwise eligible.
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DECISION:

The decision of the representative dated September 17, 2009, reference 03, is reversed.
Unemployment insurance benefits are allowed, provided claimant is otherwise eligible.

Vicki L. Seeck
Administrative Law Judge
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