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Section 96.5-2-a — Discharge/Misconduct
STATEMENT OF THE CASE:

The claimant filed a timely appeal from the August 7, 2007, reference 01, decision that denied
benefits. After due notice was issued, a hearing was held by telephone conference call before
Administrative Law Judge Julie Elder on September 4, 2007. The claimant participated in the
hearing. The employer did not respond to the hearing notice and did not participate in the
hearing or request a postponement of the hearing as required by the hearing notice.

ISSUE:
The issue is whether the employer discharged the claimant for work-connected misconduct.
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed as a full-time sales representative for Randy Kuehl Honda from April 19,
2005 to June 23, 2007. The claimant was absent due to properly reported illness June 14 and
June 22, 2007, and the employer terminated his employment June 23, 2007. It did not provide
him with a reason for his termination at the time of the separation. The claimant had rarely
missed work during his tenure with the employer and had not received any verbal or written
warnings about his attendance. He did not know his job was in jeopardy.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment for no disqualifying reason.

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:
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a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proving disqualifying misconduct. Cosper v. lowa Department
of Job Service, 321 N.W.2d 6 (lowa 1982). The propriety of a discharge is not at issue in an
unemployment insurance case. An employer may be justified in discharging an employee, but
the employee’s conduct may not amount to misconduct precluding the payment of
unemployment compensation. The law limits disqualifying misconduct to substantial and willful
wrongdoing or repeated carelessness or negligence that equals willful misconduct in culpability.
Lee v. Employment Appeal Board, 616 N.W.2d 661, 665 (lowa 2000). Excessive absences are
not considered misconduct unless unexcused. Absences due to properly reported illness
cannot constitute job misconduct since they are not volitional. Cosper v. lowa Department of
Job Service, 321 N.W.2d 6 (lowa 1982). The claimant was absent June 14 and June 22, 2007,
due to properly reported illness and was never warned about his attendance. When misconduct
is alleged as the reason for the discharge and subsequent disqualification of benefits, it is
incumbent upon the employer to present evidence in support of its allegations. Allegations of
misconduct without additional evidence shall not be sufficient to result in disqualification. 871
IAC 24.32(4). The employer did not participate in the hearing and failed to provide any
evidence. The evidence provided by the claimant does not rise to the level of job misconduct as
that term is defined in the above stated Administrative Rule. Because the final absence was
related to properly reported illness, no final or current incident of unexcused absenteeism has
been established and no disqualification is imposed. The employer failed to meet its burden of
proof. Work-connected misconduct has not been established in this case. Benefits are allowed.

DECISION:

The August 7, 2007, reference 01, decision is reversed. The claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided the claimant is
otherwise eligible.

Julie Elder
Administrative Law Judge
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