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STATEMENT OF THE CASE:

Beth Wagner (claimant) appealed an unemployment insurance decision dated June 26, 2013,
reference 01, which held that she was not eligible for unemployment insurance benefits
because she was discharged CDS Global, Inc. (employer) for work-related misconduct. After
hearing notices were mailed to the parties’ last-known addresses of record, a telephone hearing
was held on August 13, 2013. The claimant participated in the hearing. The employer
participated through Courtenay Villhauer and Dave Juhl.

ISSUE:

The issue is whether the claimant was discharged for misconduct sufficient to warrant a denial
of unemployment benefits.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was employed as a full-time sorter/operator from April 5,
1999 through June 11, 2013. She was discharged from employment due to violation of the
employer’s attendance policy with a final incident on June 10, 2013 when she reported her
absence due to illness. The claimant was last warned on June 6, 2013 after she had missed
118 hours. She was advised she faced termination from employment upon another incident of
absenteeism. The claimant's absences were all due to illness and properly reported. Prior
warnings were issued on May 20, 2013 and May 31, 2013.

REASONING AND CONCLUSIONS OF LAW:

The issue is whether the employer discharged the claimant for work-connected misconduct. A
claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
§ 96.5-2-a.
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The employer has the burden to prove the discharged employee is disqualified for benefits for
misconduct. Sallis v. Employment Appeal Bd., 437 N.W.2d 895, 896 (lowa 1989). The claimant
was discharged on June 11, 2013 for excessive unexcused absenteeism. Excessive
unexcused absenteeism is an intentional disregard of the duty owed by the claimant to the
employer and shall be considered misconduct except for iliness or other reasonable grounds for
which the employee was absent and that were properly reported to the employer.
871 IAC 24.32(7).

Absenteeism can constitute misconduct; however, to be misconduct, absences must be both
excessive and unexcused. 871 IAC 24.32(7). A determination as to whether an absence is
excused or unexcused does not rest solely on the interpretation or application of the employer’s
attendance policy. Absences due to properly reported iliness cannot constitute work-connected
misconduct since they are not volitional, even if the employer was fully within its rights to assess
points or impose discipline up to or including discharge for the absence under its attendance
policy. 871 IAC 24.32(7); Cosper, supra; Gaborit v. Employment Appeal Board, 734 N.W.2d
554 (lowa App. 2007). The claimant’s absences were due to properly reported illness and are
therefore not considered misconduct under the unemployment insurance laws. Benefits are
allowed.

DECISION:
The unemployment insurance decision dated June 26, 2013, reference 01, is reversed. The

claimant was discharged. Misconduct has not been established. Benefits are allowed, provided
the claimant is otherwise eligible.

Susan D. Ackerman
Administrative Law Judge
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