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Iowa Code § 96.5(2)a – Discharge for Misconduct 
      
STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the May 7, 2018, (reference 01) unemployment insurance 
decision that denied benefits based upon a discharge from employment.  The parties were 
properly notified about the hearing.  A telephone hearing was held on June 5, 2018.  Claimant 
participated and was represented by Joanie Grife, Attorney at Law.  Employer participated 
through human resources representative Brenda Maddison.   
 
ISSUE: 
 
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed as a full-time CNA.  The separation date was January 22, 2018.  Her last day of 
work was January 12, 2018, when she was suspended pending investigation.  On that date, 
claimant was subject to medical lifting and bending restrictions arising from a work-related injury 
on January 5, 2018.  She was passing ice and heard coworker Itzel Hernandez request 
assistance over the walkie.  When claimant arrived in the room, she saw that the resident was 
already in the Hoyer lift sling and the lift was paused with the resident’s bottom off the bed.  
Claimant asked Hernandez if she had double checked the straps.  Hernandez responded that 
she had.  Because of her medical limitations, claimant was unable to check the straps herself.  
At that point, the strap connections were either too low or high for her to see.  The only other 
aide was on a smoke break.  Hernandez pressed the button to resume movement.  While the lift 
was moving towards the wheelchair, claimant noticed it “jiggle” and warned Hernandez to stop 
but the resident slid out feet first towards Hernandez.  The resident was injured because she hit 
her leg on the Hoyer lift and her bottom on the floor, with her head on the seat of the wheelchair.  
Claimant went to get help.  She drew a picture of the positions of people in the room and signed 
the incident report the supervisory nurse wrote.1  The employer had not previously warned 
claimant her job was in jeopardy for any similar reasons.  Hernandez quit in the face of being 
fired.   

                                                
1 The employer did not present the drawing or the report.   
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REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant was discharged 
from employment for no disqualifying reason. 
 
Iowa Code section 96.5(2)a provides:   

Causes for disqualification.   
An individual shall be disqualified for benefits, regardless of the source of 

the individual's wage credits:   
2.  Discharge for misconduct.  If the department finds that the individual 

has been discharged for misconduct in connection with the individual's 
employment:  

a.  The individual shall be disqualified for benefits until the individual has 
worked in and has been paid wages for insured work equal to ten times the 
individual's weekly benefit amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides:   

Discharge for misconduct.   
(1)  Definition.   
a.  “Misconduct” is defined as a deliberate act or omission by a worker 

which constitutes a material breach of the duties and obligations arising out of 
such worker's contract of employment.  Misconduct as the term is used in the 
disqualification provision as being limited to conduct evincing such willful or 
wanton disregard of an employer's interest as is found in deliberate violation or 
disregard of standards of behavior which the employer has the right to expect of 
employees, or in carelessness or negligence of such degree of recurrence as to 
manifest equal culpability, wrongful intent or evil design, or to show an intentional 
and substantial disregard of the employer's interests or of the employee's duties 
and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good 
faith errors in judgment or discretion are not to be deemed misconduct within the 
meaning of the statute. 

This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Reigelsberger v. Emp’t Appeal Bd., 500 N.W.2d 64, 66 (Iowa 1993); 
accord Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (Iowa 2000).  
 
Misconduct “must be substantial” to justify the denial of unemployment benefits. Lee, 616 
N.W.2d at 665 (citation omitted).  “Misconduct serious enough to warrant the discharge of 
an employee is not necessarily serious enough to warrant a denial of benefits.” Id. (citation 
omitted).  …the definition of misconduct requires more than a “disregard” it requires a 
“carelessness or negligence of such degree of recurrence as to manifest equal culpability, 
wrongful intent or evil design, or to show an intentional and substantial disregard of the 
employer’s interests.”  Iowa Admin. Code r. 871–24.32(1)(a) (emphasis added).   
 
Iowa Admin. Code r. 871-24.32(4) provides:   

(4)  Report required.  The claimant's statement and employer's statement 
must give detailed facts as to the specific reason for the claimant's discharge.  
Allegations of misconduct or dishonesty without additional evidence shall not be 
sufficient to result in disqualification.  If the employer is unwilling to furnish 
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available evidence to corroborate the allegation, misconduct cannot be 
established.   

 
Whether an employee violated an employer’s policies is a different issue from whether the 
employee is disqualified for misconduct for purposes of unemployment insurance benefits.  See 
Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (Iowa 2000) (“Misconduct serious enough to 
warrant the discharge of an employee is not necessarily serious enough to warrant a denial of 
benefits.” (Quoting Reigelsberger, 500 N.W.2d at 66.)).   
 
The conduct for which claimant was discharged was the result of a process a coworker began 
without her.  Further mitigating circumstances were that she could not adequately double check 
strap placement because of her work restrictions and there was no other aide available to 
assist.  The employer has not met the burden of proof to establish that claimant acted 
deliberately or with recurrent negligence in violation of company policy, procedure, or prior 
warning.  An employee is entitled to fair warning that the employer will no longer tolerate certain 
performance and conduct.  Without fair warning, an employee has no reasonable way of 
knowing that there are changes that need be made in order to preserve the employment.  If an 
employer expects an employee to conform to certain expectations or face discharge, 
appropriate (preferably written), detailed, and reasonable notice should be given.  Training or 
general notice to staff about a policy is not considered a disciplinary warning.   
 
DECISION: 
 
The May 7, 2018, (reference 01) unemployment insurance decision is reversed.  Claimant was 
discharged from employment for no disqualifying reason.  Benefits are allowed, provided she is 
otherwise eligible.  Any benefits claimed and withheld on this basis shall be paid.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
 
 
______________________ 
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