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lowa Code § 96.5(1) — Voluntary Leaving

871 IAC 24.26(1) — Voluntary Leaving — Change in Contract of Hire

lowa Code 8§ 96.3(7) — Recovery of Benefit Overpayment

lowa Admin. Code r. 871-24.10 — Employer/Representative Participation Fact-finding Interview

STATEMENT OF THE CASE:

The employer filed an appeal from the November 20, 2015, (reference 01) unemployment
insurance decision that allowed benefits. The parties were properly notified about the hearing.
A telephone hearing was held on December 15, 2015. Claimant participated. Employer
participated through general manager, Nancy Hall and operations manager, Rose Willer.
Employer’s Exhibit 1 was received.

ISSUES:
Was the claimant discharged for disqualifying job-related misconduct?

Has the claimant been overpaid unemployment insurance benefits, and if so, can the repayment
of those benefits to the agency be waived?

Can charges to the employer’'s account be waived?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full time as a site supervisor from January 18, 2002, and was separated from
employment on October 30, 2015, when she resigned.

During the last two years of her employment, claimant worked as a site supervisor earning $17
per hour.

On September 25, 2015, employer gave claimant a written warning and put her on a
performance improvement plan because of issues with her performance. Claimant was not
completing required documentation in a timely manner. Claimant attributed the delays, in part,
to her inconsistent access to internet and a printer. Claimant also had difficulty keeping up with
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the demands of the workplace in general. Hall did not believe claimant's actions were
deliberate, and believed she was forgetful or not proficient at multitasking.

By October 26, 2015, claimant’s work performance had not improved. Employer informed
claimant it was demoting her to the position of security officer, which pays $11.50 per hour.
Claimant declined the position on October 30, 2015.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant quit with good
cause attributable to the employer.

lowa Code § 96.5(2)a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Code § 96.5(1) provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.
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lowa Admin. Code r. 871-24.32(8) provides:

(8) Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot be
based on such past act or acts. The termination of employment must be based on a
current act.

lowa Admin. Code r. 871-24.26(1) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(1) A change in the contract of hire. An employer's willful breach of contract of hire shall
not be a disqualifiable issue. This would include any change that would jeopardize the
worker's safety, health or morals. The change of contract of hire must be substantial in
nature and could involve changes in working hours, shifts, remuneration, location of
employment, drastic modification in type of work, etc. Minor changes in a worker's
routine on the job would not constitute a change of contract of hire.

Hall testified she did not believe claimant was deliberately failing to complete her job duties and
that she believed claimant was unable to proficiently perform in the position based on her
inabilities. Failure in job performance due to inability or incapacity is not considered misconduct
because the actions were not volitional. Huntoon v. lowa Department of Job Service, 275
N.W.2d 445, 448 (lowa 1979).

Had claimant taken the demotion, she would have lost her supervisory duties and taken a
significant reduction in pay. Such a drastic change in terms of employment qualifies as a
change in contract of hire.

Since there was no disqualifying basis for the demotion, the quit because of the change in
contract of hire was with good cause attributable to the employer. Thus the separation was with
good cause attributable to the employer.

Because the separation is not disqualifying, the issues regarding overpayment of benefits are
moot and will not be addressed.
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DECISION:
The November 20, 2015, (reference 01) decision is affrmed. The claimant voluntarily left her

employment with good cause attributable to the employer. Benefits are allowed, provided the
claimant is otherwise eligible.

Christine A. Louis

Administrative Law Judge

Unemployment Insurance Appeals Bureau
1000 East Grand Avenue

Des Moines, lowa 50319-0209

Fax (515)478-3528
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