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(Administrative Law Judge)

(Decision Dated & Mailed)
lowa Code 8§96.5(2)a — Discharge/Misconduct

STATEMENT OF THE CASE:

Claimant filed a timely appeal from the December 30, 2004, reference 01, decision that denied
benefits. After due notice was issued, a hearing was held on February 14, 2005 in Waterloo,
lowa. Claimant did participate. Employer opted not to participate.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed as a full-time team leader for telemarketing through December 8, 2004 when she
was discharged. Claimant had been off work for medical reasons since December 3 and
provided employer with a full release to return to work on December 13. But claimant went in
on December 8th intending to talk to Shawn Hasley, site director and Brian, temporary
operations manager, about stepping down from her team leader position to a telemarketer job
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because of her husband’s medical problems. Claimant also had wanted to present complaints
about Brian and Jim Greenlee, personnel manager, but they prevented her from talking to
Hasley and discharged her.

Employer accused claimant of not meeting a 35 call monitors standard (two per week per
person supervised) but claimant supervised 11 people and had 22 monitors completed.
Claimant also completed rosters daily as expected for payroll purposes and awarded two spirit
of service awards each week as directed. Claimant sent required weekly reports every Monday
to Brian and retained copies on her computer. In a meeting on November 19, Brian had told
claimant she was doing fine. Claimant was performing her job to the best of her ability.
Claimant has also discovered that employer altered performance evaluations issued to her
during the first week of November and the weeks of August 16 and 23, 2004 because the
employer’s “new” originals provided to IWD at the fact-finding or protest level differ from the
copies she received at the time of issuance.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment for no disqualifying reason.

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.
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This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The employer discharged the
claimant and has the burden of proof to show misconduct. Misconduct serious enough to
warrant discharge is not necessarily serious enough to warrant a denial of job insurance
benefits. Such misconduct must be “substantial.” When based on carelessness, the
carelessness must actually indicate a “wrongful intent” to be disqualifying in nature. Newman v.
lowa Department of Job Service, 351 N.W.2d 806 (lowa App. 1984). Poor work performance is
not misconduct in the absence of evidence of intent. Miller v. Employment Appeal Board, 423
N.W.2d 211 (lowa App. 1988).

Employer's allegations are wholly incredible based upon alterations of the favorable
performance evaluations and fabrications of alleged errors and omissions. Employer fired
claimant while still on medical leave and at a time when it knew of complaints claimant wished
to file about supervisory personnel. A discharge based upon claimant’s medical condition and
her intention to file complaints was discriminatory and retaliatory and clearly did not meet
employer’s burden of proof. Benefits are allowed.

DECISION:
The December 30, 2004, reference 01, decision is reversed. The claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided the claimant is

otherwise eligible.
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