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STATEMENT OF THE CASE: 
 
On June 29, 2021, Patrick J. Knepper (claimant) filed an appeal from the June 16, 2021, 
reference 01, unemployment insurance decision that denied benefits based upon the 
determination REM Iowa Community Services, Inc. (employer) discharged him for repeated 
tardiness after being warned.  The parties were properly notified about the hearing held by 
telephone on November 2, 2021.  The claimant participated and was represented by 
Christopher Svendson, student attorney, and John Allen, attorney at law, from the U of I College 
of Law.  The employer participated through Darlene Burnham, Program Director, and was 
represented by Jackie Boudreaux from ADP Unemployment Group.  The Claimant’s Exhibits A 
and B, the Employer’s Exhibits 1 through 7, and the Department’s Exhibits D1 and D2 were 
admitted into the record.   
 
ISSUE: 
 
Is the claimant’s appeal timely? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
claimant was employed full-time as a Direct Support Professional beginning on 
February 4, 2004, and was separated from employment on February 3, 2021, when he was 
discharged.  The claimant’s shifts started at 11:00 p.m.  The claimant has been treated for adult 
ADHD for the last 20 years.  He did not request an accommodation during his employment from 
the employer.   
 
The claimant had tardiness issues throughout his employment and received a final written 
warning on November 30, 2020.  The claimant had been tardy 23 times between September 1 
and November 17, 2020.  He was put on notice that failure to improve his attendance could 
result in termination of employment.   
 
After the warning, the claimant was approximately 15 minutes late to work on three other 
occasions between December 21, 2020, and January 3, 2021.  The final tardy occurred on 
January 29, when the claimant was 15 minutes late.  The claimant does not remember why he 
was late that day, but his tardiness was often related to his ADHD because he would become 
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distracted by something else he was working on at home.  On February 3, the employer 
discharged the claimant for violation of the attendance policy.   
 
On June 16, 2021, Iowa Workforce Development (agency) mailed a disqualification decision to 
the claimant's last known address of record.  He received the decision within two to three days.  
The decision contained a warning that an appeal must be postmarked or received by the 
Appeals Bureau by June 26, which was a Saturday.  The deadline was extended to June 28 
because the due date was on a weekend.  The appeal was not filed until June 29 at 12:00 a.m.  
The claimant decided prior to June 26 that he was going to file an appeal.  However, he waited 
until the evening of June 28 to begin the process of filing the appeal.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant’s appeal is 
untimely.  Benefits are denied. 
 
Iowa Code section 96.6(2) provides, in pertinent part:   

 
Filing – determination – appeal. 
 
The representative shall promptly examine the claim and any protest, take the 
initiative to ascertain relevant information concerning the claim, and, on the basis 
of the facts found by the representative, shall determine whether or not the claim 
is valid, the week with respect to which benefits shall commence, the weekly 
benefit amount payable and its maximum duration, and whether any 
disqualification shall be imposed. . . . Unless the claimant or other interested 
party, after notification or within ten calendar days after notification was mailed to 
the claimant's last known address, files an appeal from the decision, the decision 
is final and benefits shall be paid or denied in accordance with the decision. 

 
Iowa Admin. Code r. 871-24.35(2) provides: 
 

Date of submission and extension of time for payments and notices.   
 
(2)  The submission of any payment, appeal, application, request, notice, 
objection, petition, report or other information or document not within the 
specified statutory or regulatory period shall be considered timely if it is 
established to the satisfaction of the division that the delay in submission was 
due to division error or misinformation or to delay or other action of the United 
States postal service. 
 
a.  For submission that is not within the statutory or regulatory period to be 
considered timely, the interested party must submit a written explanation setting 
forth the circumstances of the delay. 
 
b.  The division shall designate personnel who are to decide whether an 
extension of time shall be granted. 
 
c.  No submission shall be considered timely if the delay in filing was 
unreasonable, as determined by the department after considering the 
circumstances in the case. 
 
d.  If submission is not considered timely, although the interested party contends 
that the delay was due to division error or misinformation or delay or other action 
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of the United States postal service, the division shall issue an appealable 
decision to the interested party.   

 
Iowa Admin. Code r. 871-26.4(5) provides: 
 

Commencement of unemployment benefits contested case. 
 
(5)  Appeals filed by facsimile, by email, or online which are received by the 
appeals bureau after 11:59 p.m. Central time shall be deemed filed as of the next 
regular business day.   

 
The ten calendar days for appeal begins running on the mailing date.  The "decision date" found 
in the upper right-hand portion of the representative's decision, unless otherwise corrected 
immediately below that entry, is presumptive evidence of the date of mailing.  Gaskins v. 
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Bd. of Adjustment, 
239 N.W.2d 873, 92 A.L.R.3d 304 (Iowa 1976).   
 
The record in this case shows that more than ten calendar days elapsed between the mailing 
date and the date this appeal was filed.  The Iowa Supreme Court has declared that there is a 
mandatory duty to file appeals from representatives' decisions within the time allotted by statute, 
and that the administrative law judge has no authority to change the decision of a representative 
if a timely appeal is not filed.  Franklin v. Iowa Dep’t of Job Serv., 277 N.W.2d 877, 881 (Iowa 
1979).  Compliance with appeal notice provisions is jurisdictional unless the facts of a case 
show that the notice was invalid.  Beardslee v. Iowa Dep’t of Job Serv., 276 N.W.2d 373, 377 
(Iowa 1979); see also In re Appeal of Elliott, 319 N.W.2d 244, 247 (Iowa 1982).  The question in 
this case thus becomes whether the appellant was deprived of a reasonable opportunity to 
assert an appeal in a timely fashion.  Hendren v. Iowa Emp’t Sec. Comm’n, 217 N.W.2d 255 
(Iowa 1974); Smith v. Iowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (Iowa 1973).   
 
The claimant argues in State v. Sheets, 338 N.W.2d 886 (Iowa 1983), the Iowa Supreme Court 
found that a day runs from midnight to midnight and is controlling on the timeliness issue in this 
case.  However, the question being addressed in Sheets was whether the day of arrest counted 
toward the filing deadline and not specifically what times were included in a day for filing 
purposes.  More importantly, Sheets was decided in 1983, before electronic filing was possible 
which makes the one minute between 11:59 p.m. and 12:00 a.m. an issue for timeliness 
purposes.  The IWD regulations clearly state when a day ends for purposes of filing an appeal 
electronically.  Therefore, the claimant’s argument is not persuasive. 
 
The record shows that the appellant did have a reasonable opportunity to file a timely appeal.  
The claimant filed the appeal after the deadline of 11:59 p.m. central time on June 28, 2021.  He 
has not established that the failure to file a timely appeal was due to any error by or 
misinformation from the agency or delay or other action of the United States Postal Service 
pursuant to Iowa Admin. Code r. 871-24.35(2).  As the appeal was not timely filed, the 
administrative law judge lacks jurisdiction to make a determination with respect to the nature of 
the appeal.  See Beardslee v. Iowa Dep’t of Job Serv., 276 N.W.2d 373 (Iowa 1979) and 
Franklin v. Iowa Dep’t of Job Serv., 277 N.W.2d 877 (Iowa 1979).   
In the alternative, even if the claimant’s appeal had been timely filed, he was discharged for job-
related misconduct and benefits would still be denied.   
 
Iowa Code section 96.5(2)a provides:   

 
An individual shall be disqualified for benefits, regardless of the source of the 
individual's wage credits:   
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2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The disqualification shall continue until the individual has worked in and has 
been paid wages for insured work equal to ten times the individual's weekly 
benefit amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32 provides, in relevant part:   

 
Discharge for misconduct. 
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which 
constitutes a material breach of the duties and obligations arising out of such 
worker's contract of employment.  Misconduct as the term is used in the 
disqualification provision as being limited to conduct evincing such willful or 
wanton disregard of an employer's interest as is found in deliberate violation or 
disregard of standards of behavior which the employer has the right to expect of 
employees, or in carelessness or negligence of such degree of recurrence as to 
manifest equal culpability, wrongful intent or evil design, or to show an intentional 
and substantial disregard of the employer's interests or of the employee's duties 
and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good 
faith errors in judgment or discretion are not to be deemed misconduct within the 
meaning of the statute. 
 
… 
 
(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is 
an intentional disregard of the duty owed by the claimant to the employer and 
shall be considered misconduct except for illness or other reasonable grounds for 
which the employee was absent and that were properly reported to the employer.   

 
This definition of misconduct has been accepted by the Iowa Supreme Court as accurately 
reflecting the intent of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 
(Iowa 1979).  
 
The employer has the burden to prove the claimant was discharged for work-connected 
misconduct as defined by the unemployment insurance law.  Cosper v. Iowa Dep’t of Job Serv., 
321 N.W.2d 6 (Iowa 1982).  The issue is not whether the employer made a correct decision in 
separating the claimant, but whether the claimant is entitled to unemployment insurance 
benefits.  Infante v. Iowa Dep’t of Job Serv., 364 N.W.2d 262 (Iowa Ct. App. 1984).   
 
What constitutes misconduct justifying termination of an employee and what misconduct 
warrants denial of unemployment insurance benefits are two separate decisions.  Pierce v. Iowa 
Dep’t of Job Serv., 425 N.W.2d 679 (Iowa Ct. App. 1988).  The law limits disqualifying 
misconduct to substantial and willful wrongdoing or repeated carelessness or negligence that 
equals willful misconduct in culpability.  Lee v. Emp’t Appeal Bd., 616 N.W.2d 661 (Iowa 2000).  
Excessive unexcused absenteeism is an intentional disregard of the duty owed by the claimant 
to the employer, and shall be considered misconduct except for illness or other reasonable 
grounds for which the employee was absent and that were properly reported to the employer.  
Iowa Admin. Code r. 871-24.32(7); see Higgins v. Iowa Dep’t of Job Serv., 350 N.W.2d 187, 
190, n. 1 (Iowa 1984) holding “rule [2]4.32(7)…accurately states the law.”   
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The requirements for a finding of misconduct based on absences are twofold.  First, the 
absences must be excessive.  Sallis v. Emp’t Appeal Bd., 437 N.W.2d 895 (Iowa 1989).  The 
term “absenteeism” also encompasses conduct that is more accurately referred to as 
“tardiness.”  An absence is an extended tardiness, and an incident of tardiness is a limited 
absence.  The determination of whether unexcused absenteeism is excessive necessarily 
requires consideration of past acts and warnings.  Higgins at 192.   
 
Second, the absences must be unexcused.  Cosper at 10.  The requirement of “unexcused” can 
be satisfied in two ways.  An absence can be unexcused either because it was not for 
“reasonable grounds,” Higgins at 191, or because it was not “properly reported,” holding 
excused absences are those “with appropriate notice.”  Cosper at 10.  Absences related to 
issues of personal responsibility such as transportation, lack of childcare, and oversleeping are 
not considered excused.   
 
An employer’s point system or no-fault absenteeism policy is not dispositive of the issue of 
qualification for benefits; however, an employer is entitled to expect its employees to report to 
work as scheduled or to be notified as to when and why the employee is unable to report to 
work.  The claimant’s absences were unexcused because they were for issues of personal 
responsibility, namely leaving home in an appropriate amount of time to get to work.  The 
employer has established that the claimant was warned that further unexcused absences could 
result in termination of employment and the final absence was not excused.  The final absence, 
in combination with the claimant’s history of unexcused absenteeism, is considered excessive.   
 
DECISION: 
 
The June 16, 2021, reference 01, unemployment insurance decision is affirmed.  The appeal in 
this case was not timely, and the decision of the representative remains in effect.   
 
 

 
__________________________________ 
Stephanie R. Callahan 
Administrative Law Judge 
 
 
December 9, 2021_______ 
Decision Dated and Mailed 
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