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STATEMENT OF THE CASE:

On April 5, 2021, the claimant/appellant filed an appeal fromthe April 1, 2021, (reference 02)
unemployment insurance decision that disallowed benefits based on claimant being discharged
for excessive unexcused absenteeism. The parties were properly notified about the hearing. A
telephone hearing was held on June 14, 2021. Claimant personally participated in the hearing.
Employer participated through Robert Pletcher. Shaunette Pletcher was employer’s witness.

ISSUE:

Was claimant discharged for job-related misconduct?
Was the claimant able to work and available for work?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative lawjudge finds: Claimant
began working for employer on January 2, 2018. Claimant last worked as a full-time production
welder. Claimant was separated from employment on March 4, 2021, when he was discharged
for excessive absenteeism. The employer had an attendance point system that accessed
points for each tardy, early leave, and absence from work for its employees. The employees
received written notices of their points on their paychecks and would receive written warnings
when they reached certain point levels. The claimant had received written warning that he
could lose his employment if he incurred additional points. On February 9, 2021-February 10,
2021, claimant properly notified employer he would be absent due to his back issues and gave
the employer a doctor’s note. On February 16, 2021-February 22, 2021, claimant was again
absent due to his back problems and properly called the employerto notify them he would be
gone due to his back. Claimant provided the employera doctor’s note excusing him from work.
In the final incident claimant was absent from work March 1, 2021-March 4, 2021, due to his
ongoing back issues. Claimant properly called into work each day and had a doctor’s note
excusing his absence. This last absence put claimant overthe employer’s pointsystemand he
was terminated for excessive absenteeism.
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Claimant back issues stem from his position: he stands at work welding for the employer. It
would lead to a pinched nerve that would cause him back pain. After a few days it would go
away. Claimantwas able and available to return to work beginningon March 7, 2021. He was
no longer on a doctor’s restriction fromwork. During the course of his unemployment claimant
was able and available to work. Claimant actively searched for work through applying online
and by searching for work through temporary employment agencies. Claimant began new full-
time employment on June 3, 2021.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment for no disqualifying reason.

lowa Code § 96.5(2)a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconductin connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked
in and has been paid wages for insured work equal to ten times the individual's
weekly benefit amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which
constitutes a material breach of the duties and obligations arising out of such
worker's contract of employment. Misconduct as the term is used in the
disqualification provision as being limited to conduct evincing such willful or
wanton disregard of an employer's interest as is found in deliberate violation or
disregard of standards of behavior which the employer has the rightto expect of
employees, or in carelessness or negligence of such degree of recurrence as to
manifest equal culpability, wrongful intent or evil design, or to show an intentional
and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good
faith errors in judgment or discretion are not to be deemed misconduct within the
meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dept of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is
an intentional disregard of the duty owed by the claimant to the employer and
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shall be considered misconduct except for iliness or other reasonable grounds for
which the employee was absent and that were properly reported to the employer.

The employer has the burden to prove the claimant was discharged for work-connected
misconduct as defined by the unemployment insurance law. Cosper v. lowa Dept of Job Serv.,
321 N.W.2d 6 (lowa 1982). The issue is not whether the employer made a correct decision in
separating claimant, but whether the claimant is entitled to unemployment insurance benefits.
Infante v. lowa Dept of Job Serv., 364 NW.2d 262 (lowa Ct. App. 1984). What constitutes
misconduct justifying termination of an employee and what misconduct warrants denial of
unemployment insurance benefits are two separate decisions. Pierce v. lowa Dept of Job
Serv., 425 N.W.2d 679 (lowa Ct. App. 1988). Excessive absences are not considered
misconduct unless unexcused. Absences due to properly reported illness cannot constitute
work-connected misconductsince they are not volitional, even if the employer was fully within its
rights to assess points or impose discipline up to or including discharge forthe absence under
its attendance policy. lowa Admin. Code r. 871-24.32(7); Cosper, supra; Gaborit v. Empt
Appeal Bd., 734 N.W.2d 554 (lowa Ct. App. 2007). Medical documentation is not essential to a
determination that an absence due to illness should be treated as excused. Gaborit, supra.

The requirements for a finding of misconduct based on absences are therefore twofold. First,
the absences must be excessive. Sallis v. Empt Appeal Bd., 437 N.W.2d 895 (lowa 1989).
The determination of whether unexcused absenteeism is excessive necessarily requires
consideration of past acts and warnings. Higgins at 192. Second, the absences must be
unexcused. Cosper at 10. The requirement of “unexcused” can be satisfied in two ways. An
absence can be unexcused either because it was not for “reasonable grounds,” Higgins at 191,
or because it was not “properly reported,” holding excused absences are those “with appropriate
notice.” Cosper at 10. Absences related to issues of personal responsibility such as
transportation, lack of childcare, and oversleeping are not considered excused. Higgins, supra.

The employer has not established that claimant had excessive absences which would be
considered unexcused for purposes of unemployment insurance eligibility. Because claimant’s
last absence was related to properly reportedillness no final or current incident of unexcused
absenteeism occurred which establishes work-connected misconduct. Since the employer has
not established a current or final act of misconduct, without such, the history of other incidents
need not be examined. Accordingly, benefits are allowed.

For the reasons that follow, the administrative law judge concludes that the claimant is able to
work and available for work effective March 7, 2021.

lowa Code section 96.4(3) provides:

An unemployed individual shall be eligible to receive benefits with respect to any
week only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and
actively seeking work. This subsection is waived if the individual is deemed
partially unemployed, while employed at the individual's regular job, as definedin
section 96.19, subsection 38, paragraph "b", unnumbered paragraph (1), or
temporarily unemployed as defined in section 96.19, subsection 38, paragraph
"c". The work search requirements of this subsection and the disqualification
requirement for failure to apply for, or to accept suitable work of section 96.5,
subsection 3 are waived if the individual is not disqualified for benefits under

section 96.5, subsection 1, paragraph "h".
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lowa Admin. Code r. 871-24.22(1)a provides:

Benefits eligibility conditions. Foran individual to be eligible to receive benefits
the department must find that the individual is able to work, available for work,
and earnestly and actively seeking work. The individual bears the burden of
establishing that the individual is able to work, available for work, and earnestly
and actively seeking work.

(1) Able to work. An individual must be physically and mentally able to work in
some gainful employment, not necessarily in the individual's customary
occupation, but which is engaged in by others as a means of livelihood.

a. lliness, injury or pregnancy. Each case is decided uponan individual basis,
recognizing that various work opportunities present different physical
requirements. A statement from a medical practitioner is considered prima facie
evidence of the physical ability of the individual to performthe work required. A
pregnant individual must meet the same criteria for determiningableness as do
all other individuals.

To be able to work, "[a]n individual must be physically and mentally able to work in some gainful
employment, not necessarily in the individual's customary occupation, but which is engaged in
by others as a means of livelihood." Sierra v. Employment Appeal Board, 508 N.W.2d 719, 721
(lowa 1993); Geiken v. Lutheran Home for the Aged, 468 N.W.2d 223 (lowa 1991); lowa Admin.
Code r. 871-24.22(1). “An evaluation of an individual's ability to work for the purposes of
determining that individual's eligibility for unemployment benefits must necessarily take into
consideration the economic and legal forces at work in the general labor market in which the
individual resides.” Sierra at 723. The court in Gilmore v. Empl. Appeal Bd., 695 N.w.2d 44
(lowa Ct. App. 2004) noted that "[ijnsofar as the Employment Security Law is not designed to
provide health and disability insurance, only those employees who experience illness -induced
separations that can fairly be attributed to the employer are properly eligible for unemployment
benefits.” White v. Empt Appeal Bd., 487 N.W.2d 342, 345 (lowa 1992) (citing Butts v. lowa
Dep't of Job Serv., 328 N\W.2d 515, 517 (lowa 1983)).

Claimant’s back pain was related to how he stood while he was performing the job for the
employer. Claimant’s physician released him back to work but he was terminated before he
could continue working. The claimant was able to and available to work beginning March 7,
2021. Claimant was continuously able to work and was available to work until he became
employed again on June 3, 2021.
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DECISION:

The April 1, 2021, (reference 02) unemployment insurance decision is REVERSED. The
claimant was discharged from employment for no disqualifying reason. The claimant is able to
work and available for work effective March 7, 2021. Benefits are allowed, provided the claimant
is otherwise eligible. Benefits withheld based upon this separation shall be paid to claimant.

Carly Smith
Administrative Law Judge
Unemployment Insurance Appeals Bureau

June 30, 2021
Decision Dated and Mailed
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