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STATEMENT OF THE CASE:

The claimant filed an appeal from the February 20, 2017, (reference 04) unemployment
insurance decision that denied benefits based upon a suspension from employment. The
parties were properly notified about the hearing. A telephone hearing was held on March 20,
2017. Claimant participated. Employer did not respond to the hearing notice instruction and did
not participate.

ISSUE:
Was the claimant suspended for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
is employed as a full-time CNA and was suspended from January 4, 2017, through January 19,
2017, and returned to work on January 22, 2017. She was suspended due to an allegation of a
patient that claimant had called her a “confused old lady.” The statement of the resident differed
from that of the other nurse and aide on duty at the same time. The patient was feeling dizzy,
had high blood pressure and almost fell. Those symptoms can lead to confusion. The patient
mistakenly believed claimant was angry with her and said, “you’re cross with me.” Claimant told
her, “Theta, | think you might be confused.” Claimant reported the situation immediately to the
nurse who also tried to reassure the patient, take her blood pressure and administer medication.
Told nurse what pt said, nurse tried to reassure and take bp and give meds. The investigation
was resolved in claimant’s favor and she was called back to work.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was not
suspended from employment for reasons related to job misconduct.

lowa Code section 96.5(2)a provides:
Causes for disqualification.
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An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual
has been discharged for misconduct in connection with the individual's
employment:

a. The individual shall be disqualified for benefits until the individual has
worked in and has been paid wages for insured work equal to ten times the
individual's weekly benefit amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.
a. “Misconduct” is defined as a deliberate act or omission by a worker
which constitutes a material breach of the duties and obligations arising out of
such worker's contract of employment. Misconduct as the term is used in the
disqualification provision as being limited to conduct evincing such willful or
wanton disregard of an employer's interest as is found in deliberate violation or
disregard of standards of behavior which the employer has the right to expect of
employees, or in carelessness or negligence of such degree of recurrence as to
manifest equal culpability, wrongful intent or evil design, or to show an intentional
and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good
faith errors in judgment or discretion are not to be deemed misconduct within the
meaning of the statute.
This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Reigelsberger v. Emp't Appeal Bd., 500 N.W.2d 64, 66 (lowa 1993);
accord Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (lowa 2000).

Misconduct “must be substantial” to justify the denial of unemployment benefits. Lee, 616
N.W.2d at 665 (citation omitted). “Misconduct serious enough to warrant the discharge of
an employee is not necessarily serious enough to warrant a denial of benefits.” 1d. (citation
omitted). ...the definition of misconduct requires more than a “disregard” it requires a
“carelessness or negligence of such degree of recurrence as to manifest equal culpability,
wrongful intent or evil design, or to show an intentional and substantial disregard of the
employer’s interests.” lowa Admin. Code r. 871-24.32(1)(a) (emphasis added).
lowa Admin. Code r. 871-24.32(4) provides:
(4) Report required. The claimant's statement and employer's statement
must give detailed facts as to the specific reason for the claimant's discharge.
Allegations of misconduct or dishonesty without additional evidence shall not be
sufficient to result in disqualification. If the employer is unwilling to furnish
available evidence to corroborate the allegation, misconduct cannot be
established. In cases where a suspension or disciplinary layoff exists, the
claimant is considered as discharged, and the issue of misconduct shall be
resolved.

lowa Admin. Code r. 871-24.32(9) provides:

(9) Suspension or disciplinary layoff. Whenever a claim is filed and the
reason for the claimant's unemployment is the result of a disciplinary layoff or
suspension imposed by the employer, the claimant is considered as discharged,
and the issue of misconduct must be resolved. Alleged misconduct or
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dishonesty without corroboration is not sufficient to result in disqualification. This
rule is intended to implement lowa Code section 96.5 and Supreme Court of
lowa decision, Sheryl A. Cosper vs. lowa Department of Job Service and Blue
Cross of lowa.

The employer has the burden of proving disqualifying job misconduct. Cosper v. lowa Dep’t of
Job Serv., 321 N.W.2d 6 (lowa 1982).

The employer has not established job-related misconduct. Claimant did not call a patient “a
confused old lady.” Benefits are allowed.

DECISION:

The February 20, 2017, (reference 04) unemployment insurance decision is reversed. Claimant
was not suspended from employment for misconduct. Benefits are allowed, provided she is
otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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