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STATEMENT OF THE CASE:

Claimant filed an appeal from the May 29, 2020 (reference 02) unemployment insurance
decision that denied benefits. The parties were properly notified of the hearing. A telephone
hearing was held on July 6, 2020, at 3:00 p.m. Claimant participated. Employer participated
through Juliet Diaz, Human Resources Manager. No exhibits were admitted. Official notice
was taken of the administrative record.

ISSUES:

Whether claimant’s separation was a voluntary quit without good cause attributable to employer.
Whether claimant was overpaid benefits.
Whether claimant is eligible for Federal Pandemic Unemployment Compensation.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed as a part-time bartender from June 28, 2017 until his employment with ROC
Taproom ended on March 1, 2020. In April 2019, claimant asked employer to remove him from
the work schedule because claimant wanted to work for his father’s construction business as an
independent contractor. The parties agreed claimant would call-in to pick up shifts based upon
his availability. Claimant’s last regularly scheduled shift was in April 2019; and the last shift
claimant “picked-up” was November 23, 2019. On March 1, 2020, claimant informed employer
that he had no intention of picking up shifts any time soon. Employer considered this to be
claimant’'s resignation. Employer had continuing work available for claimant. Claimant’s job
was not in jeopardy.

The administrative record reflects that claimant filed for and has received regular unemployment
insurance (Ul) benefits in the gross amount of $784.00 for the seven-week period between
April 5, 2020 and May 23, 2020. In addition to regular unemployment insurance benefits,
claimant also received Federal Pandemic Unemployment Compensation (FPUC) in the gross
amount of $4,200.00 for the seven-week period between April 5, 2020 and May 23, 2020.
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REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant voluntarily quit his
employment without good cause attributable to employer. Benefits are denied.

lowa Code 8§ 96.5(1) provides: An individual shall be disqualified for benefits, if the individual
has left work voluntarily without good cause attributable to the individual's employer, if so found
by the department.

A voluntary quitting means discontinuing the employment because the employee no longer
desires to remain in the relationship of an employee with the employer and requires an intention
to terminate the employment. Wills v. Emp’t Appeal Bd., 447 N.W. 2d 137, 138 (lowa 1989). A
voluntary leaving of employment requires an intention to terminate the employment relationship
accompanied by an overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer,
289 N.W.2d 608, 612 (lowa 1980); Peck v. Emp’t Appeal Bd., 492 N.W.2d 438 (lowa Ct. App.
1992). Claimant has the burden of proving that the voluntary leaving was for good cause
attributable to the employer. lowa Code § 96.6(2). “Good cause” for leaving employment must
be that which is reasonable to the average person, not the overly sensitive individual or the
claimant in particular. Uniweld Products v. Indus. Relations Comm’n, 277 So.2d 827 (Fla. Dist.
Ct. App. 1973). Where a claimant gives numerous reasons for leaving employment the agency
is required to consider all stated reasons which might combine to give the claimant good cause
to quit in determining any of those reasons constitute good cause attributable to the employer.
Taylor v. lowa Dep’t of Job Serv., 362 N.W.2d 534 (lowa 1985).

lowa Code section 96.5(1)a provides:

An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good
cause attributable to the individual's employer, if so found by the department. But the
individual shall not be disqualified if the department finds that:

a. The individual left employment in good faith for the sole purpose of accepting
other or better employment, which the individual did accept, and the individual performed
services in the new employment. Benefits relating to wage credits earned with the
employer that the individual has left shall be charged to the unemployment
compensation fund. This paragraph applies to both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5.

lowa Admin. Code r. 871-24.28(5) provides:
Voluntary quit requalifications and previously adjudicated voluntary quit issues.

(5) The claimant shall be eligible for benefits even though the claimant voluntarily quit if
the claimant left for the sole purpose of accepting an offer of other or better employment,
which the claimant did accept, and from which the claimant is separated, before or after
having started the new employment. The employment does not have to be covered
employment and does not include self-employment.

lowa Admin. Code r. 871-24.25(19) provides:
Voluntary quit without good cause. In general, a voluntary quit means discontinuing the

employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
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has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(19) The claimant left to enter self-employment.

It is the duty of the administrative law judge, as the trier of fact, to determine the credibility of
witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of LeClaire, 728
N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all, part or none of
any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996). In assessing
the credibility of witnesses, the administrative law judge should consider the evidence using his
or her own observations, common sense and experience. Id. In determining the facts, and
deciding what testimony to believe, the fact finder may consider the following factors: whether
the testimony is reasonable and consistent with other evidence you believe; whether a witness
has made inconsistent statements; the witness's appearance, conduct, age, intelligence,
memory and knowledge of the facts; and the witness's interest in the trial, their motive, candor,
bias and prejudice. Id.

The findings of fact show how | have resolved the disputed factual issues in this case. |
assessed the credibility of the witnesses who testified during the hearing, considering the
applicable factors listed above, and using my own common sense and experience. | find the
employer’s testimony to be more credible than the claimant’'s testimony. Specifically, claimant
testified that he never asked to be removed from the schedule and that he only asked to have
his hours reduced. However, claimant’s last scheduled shift for employer was in April 2019;
claimant continued to work for employer by picking up shifts for seven months.

Claimant’s request to be taken of the schedule and to pick up shifts and subsequent notice that
he would not be picking up shifts for employer are evidence of his intention to sever the
employment relationship and overt acts of carrying out his intention. Claimant voluntarily quit
his employment. Claimant quit to accept other employment as an independent contractor.
While quitting for other employment can be an exception to disqualification, the other
employment cannot be self-employment or employment as an independent contractor. Entering
into self-employment or employment as an independent contractor does not meet the
requirements of the exception to disqualification and does not constitute good cause attributable
to employer. Claimant voluntarily quit without good cause attributable to employer.
Accordingly, benefits are denied.

The next issue to be determined is whether claimant has been overpaid benefits. For the
reasons that follow, the administrative law judge concludes claimant was overpaid benefits,
which must be repaid.

lowa Code section 96.3.(7) states:

7. Recovery of overpayment of benefits.

a. If an individual receives benefits for which the individual is subsequently determined to
be ineligible, even though the individual acts in good faith and is not otherwise at fault,
the benefits shall be recovered. The department in its discretion may recover the
overpayment of benefits either by having a sum equal to the overpayment deducted from
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any future benefits payable to the individual or by having the individual pay to the
department a sum equal to the overpayment.

Benefits were paid to which claimant was not entitled. The administrative law judge concludes
that claimant has been overpaid Ul in the gross amount of $784.00 for the seven-week period
between April 5, 2020 and May 23, 2020. Claimant is required to repay those benefits.

PL116-136, Sec. 2104 provides, in pertinent part:
(b) Provisions of Agreement

(1) Federal pandemic unemployment compensation.--Any agreement under this section
shall provide that the State agency of the State will make payments of regular
compensation to individuals in amounts and to the extent that they would be determined
if the State law of the State were applied, with respect to any week for which the
individual is (disregarding this section) otherwise entitled under the State law to receive
regular compensation, as if such State law had been modified in a manner such that the
amount of regular compensation (including dependents’ allowances) payable for any
week shall be equal to

(A) the amount determined under the State law (before the application of this
paragraph), plus

(B) an additional amount of $600 (in this section referred to as “Federal Pandemic
Unemployment Compensation”).

(f) Fraud and Overpayments

(2) Repayment.--In the case of individuals who have received amounts of Federal
Pandemic Unemployment Compensation to which they were not entitled, the State shall
require such individuals to repay the amounts of such Federal Pandemic Unemployment
Compensation to the State agency...

Because claimant is disqualified from receiving Ul, claimant is also disqualified from receiving
FPUC. The administrative law judge concludes that claimant has been overpaid FPUC in the
gross amount of $4,200.00 for the seven-week period between April 5, 2020 and May 23, 2020.
Claimant is required to repay those benefits.

NOTE TO CLAIMANT: This decision determines you are not eligible for regular unemployment
insurance benefits. If you disagree with this decision you may file an appeal to the Employment
Appeal Board by following the instructions on the first page of this decision. Individuals who do
not qualify for regular unemployment insurance benefits due to disqualifying separations, but
who are currently unemployed for reasons related to COVID-19 may qualify for Pandemic
Unemployment Assistance (PUA). You will need to apply for PUA to determine your
eligibility under the program. Additional information on how to apply for PUA can be found
at https://www.iowaworkforcedevelopment.gov/pua-information. If this decision becomes final
or if you are not eligible for PUA, you may have an overpayment of benefits.
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DECISION:

The May 29, 2020 (reference 02) unemployment insurance decision is affirmed. Claimant
voluntarily quit without good cause attributable to employer. Benefits are denied until claimant
has worked in and been paid wages for insured work equal to ten times his weekly benefit
amount, provided he is otherwise eligible. Claimant has been overpaid regular unemployment
insurance benefits in the gross amount of $784.00 for the seven-week period between April 5,
2020 and May 23, 2020, which must be repaid. Claimant has been overpaid Federal Pandemic
Unemployment Compensation in the gross amount of $4,200.00 for the seven-week period
between April 5, 2020 and May 23, 2020, which must be repaid.
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