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STATEMENT OF THE CASE:

Claimant Corinthian Greeley filed an appeal from a July 24, 2020 (reference 01) unemployment
insurance decision that denied benefits for voluntarily quitting his work by failing to report to work
for three days in a row and not informing his employer of the reason. The parties were properly
notified of the hearing. A telephone hearing was held on September 16, 2020. Greeley appeared
and testified. No one appeared on behalf of Seaboard Triumph Foods, LLC (“Seaboard”). Exhibit
1 was admitted into the record. | took administrative notice of the claimant’s unemployment
insurance benefits records maintained by lowa Workforce Development.

ISSUE:

Was the claimant able to and available for work?
Was the separation a layoff, discharge for misconduct or voluntary quit without good cause?

FINDINGS OF FACT:

On February 28, 2019, Greeley commenced full-time employment with Seaboard working in
boneless picnics on the second shift. Greeley inspected the hams to check for extra skin or fat.
If he saw extra skin or fat on a ham, he would send it back to be trimmed. Greeley’s immediate
supervisor was Mohammed.

Greeley worked on April 30, 2020. The next day he was scheduled was on May 3, 2020. Greeley
called in that day to report he would not be into work because he was caring for his infant daughter.
Greeley also called in on May 4, 2020. Greeley logged into the computer system at work and
learned he had been terminated on May 4, 2020. Greeley testified he had not been disciplined
for missing work or informed his job was in jeopardy.

REASONING AND CONCLUSIONS OF LAW:

lowa Code section 96.4(3) provides:
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An unemployed individual shall be eligible to receive benefits with respect to any
week only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and
actively seeking work. This subsection is waived if the individual is deemed
partially unemployed, while employed at the individual’s regular job, as defined in
section 96.19, subsection 38, paragraph “b”, subparagraph (1), or temporarily
unemployed as defined in section 96.19, subsection 38, paragraph “c”. The work
search requirements of this subsection and the disqualification requirement for
failure to apply for, or to accept suitable work of section 96.5, subsection 3, are
waived if the individual is not disqualified for benefits under section 96.5,
subsection 1, paragraph “h”.

871 lowa Administrative Code 24.22(1) through (3) provide:

Benefit eligibility conditions. For an individual to be eligible to receive benefits
the department must find that the individual is able to work, available for work, and
earnestly and actively seeking work. The individual bears the burden of
establishing that the individual is able to work, available for work, and earnestly
and actively seeking work.

24.22(1) Able to work. An individual must be physically and mentally able to work
in some gainful employment, not necessarily in the individual's customary
occupation, but which is engaged in by others as a means of livelihood.

a. lliness, injury or pregnancy. Each case is decided upon an individual basis,
recognizing that various work opportunities present different physical
requirements. A statement from a medical practitioner is considered prima facie
evidence of the physical ability of the individual to perform the work required. A
pregnant individual must meet the same criteria for determining ableness as do all
other individuals.

b. Interpretation of ability to work. The law provides that an individual must be
able to work to be eligible for benefits. This means that the individual must be
physically able to work, not necessarily in the individual’s customary occupation,
but able to work in some reasonably suitable, comparable, gainful, full-time
endeavor, other than self-employment, which is generally available in the labor
market in which the individual resides.

24.22(2) Available for work. The availability requirement is satisfied when an
individual is willing, able, and ready to accept suitable work which the individual
does not have good cause to refuse, that is, the individual is genuinely attached to
the labor market. Since, under unemployment insurance laws, it is the availability
of an individual that is required to be tested, the labor market must be described in
terms of the individual. A labor market for an individual means a market for the
type of service which the individual offers in the geographical area in which the
individual offers the service. Market in that sense does not mean that job
vacancies must exist; the purpose of unemployment insurance is to compensate
for lack of job vacancies. It means only that the type of services which an individual
is offering is generally performed in the geographical area in which the individual
is offering the services.

24.22(3) Earnestly and actively seeking work. Mere registration at a workforce
development center does not establish that the individual is earnestly and actively
seeking work. It is essential that the individual personally and diligently search for
work. It is difficult to establish definite criteria for defining the words earnestly and
actively. Much depends on the estimate of the employment opportunities in the
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area. The number of employer contacts which might be appropriate in an area of
limited opportunity might be totally unacceptable in other areas. When
employment opportunities are high an individual may be expected to make more
than the usual number of contacts. Unreasonable limitations by an individual as
to salary, hours or conditions of work can indicate that the individual is not earnestly
seeking work. The department expects each individual claiming benefits to
conduct themselves as would any normal, prudent individual who is out of work.

To be able to work, "[a]n individual must be physically and mentally able to work in some gainful
employment, not necessarily in the individual's customary occupation, but which is engaged in by
others as a means of livelihood." Sierra v. Emp’t Appeal Bd., 508 N.W.2d 719, 721 (lowa 1993);
Geiken v. Lutheran Home for the Aged, 468 N.W.2d 223 (lowa 1991); 871 IAC 24.22(1). “An
evaluation of an individual's ability to work for the purposes of determining that individual's
eligibility for unemployment benefits must necessarily take into consideration the economic and
legal forces at work in the general labor market in which the individual resides.” Sierra at 723.
The courtin Gilmore v. Emp’t Appeal Bd., 695 N.W.2d 44 (lowa Ct. App. 2004) noted that "[ijnsofar
as the Employment Security Law is not designed to provide health and disability insurance, only
those employees who experience illness-induced separations that can fairly be attributed to the
employer are properly eligible for unemployment benefits." White v. Emp’t Appeal Bd., 487
N.W.2d 342, 345 (lowa 1992) (citing Butts v. lowa Dep't of Job Serv., 328 N.W.2d 515, 517 (lowa
1983)). Greeley did not report he was providing childcare to his infant daughter on a daily basis
in the future. He missed two days of work because his daughter’'s mother was attending training.
| find Greeley was able to and available for work.

lowa Code section 96.5(1) provides an individual “shall be disqualified for benefits, regardless of
the source of the individual’s wage credits: . . . .If the individual has left work voluntarily without
good cause attributable to the individual’s employer, if so found by the department.” The lowa
Supreme Court has held a “voluntary quit means discontinuing the employment because the
employee no longer desires to remain in the relationship of an employee with the employer.” Wills
v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (lowa 1989). A voluntary quit requires “an intention to
terminate the employment relationship accompanied by an overt act carrying out the intent.” Peck
v. Emp’t Appeal Bd., 492 N.W.2d 438, 440 (lowa Ct. App. 1992). “Good cause” for leaving
employment must be that which is reasonable to the average person, not the overly sensitive
individual or the claimant in particular. Uniweld Products v. Indus. Relations Comm™, 277 So.2d
827 (Fla. Dist. Ct. App. 1973). The claimant has the burden of proving that the voluntary leaving
was for good cause attributable to the employer. lowa Code § 96.6(2). The employer has the
burden of proving that a claimant’s departure from employment was voluntary. Irving v. Emp’t
Appeal Bd., 883 N.W.2d 179 (lowa 2016).

871 lowa Administrative Code -24.25(4) provides:

Voluntary quit without good cause. In general, a voluntary quit means
discontinuing the employment because the employee no longer desires to remain
in the relationship of an employee with the employer from whom the employee has
separated. . . .The following reasons for a voluntary quit shall be presumed to be

24.25(4) The claimant was absent for three days without giving notice to
employer in violation of company rule.
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The decision found Greeley was absent for three days without giving notice to Seaboard. Greeley
testified he found out he had been terminated in Seaboard’s computer system on May 4, 2020,
the second day he was absent. | do not find Greeley voluntarily quit his work with Seaboard.

Under lowa Code section 96.5(2)a,

An individual shall be disqualified for benefits, regardless of the source of the
individual’'s wage credits: . . .

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual’'s employment:

a. The disqualification shall continue until the individual has worked in and has
been paid wages for insured work equal to ten times the individual’s weekly benefit
amount, provided the individual is otherwise eligible.

871 lowa Administrative Code 24.31(1)a, defines the term “misconduct” as,

a deliberate act or omission by a worker which constitutes a material breach of the
duties and obligations arising out of such worker’s contract of employment.
Misconduct as the term is used in the disqualification provision as being limited to
conduct evincing such willful or wanton disregard of an employer’s interest as is
found in deliberate violation or disregard of standards of behavior which the
employer has the right to expect of employees, or in carelessness or negligence
of such degree of recurrence as to manifest equal culpability, wrongful intent or
evil design, or to show an intentional and substantial disregard of the employer’s
interests or of the employee’s duties and obligations to the employer. On the other
hand mere inefficiency, unsatisfactory conduct, failure in good performance as the
result of inability or incapacity, inadvertencies or ordinary negligence in isolated
instances, or good faith errors in judgment or discretion are not to be deemed
misconduct within the meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the lowa Legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 558 (lowa 1979).

871 lowa Administrative Code 24.32(4) also provides,

Report required. The claimant’s statement and employer’s statement must give
detailed facts as to the specific reason for the claimant’s discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to
result in disqualification. If the employer is unwilling to furnish available evidence
to corroborate the allegation, misconduct cannot be established. In cases where
a suspension or disciplinary layoff exists, the claimant is considered as discharged,
and the issue of misconduct shall be resolved.

871 lowa Administrative Code 24.32(8) provides:

Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot
be based on such past act or acts. The termination of employment must be based
on a current act.
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Unemployment statutes should be interpreted liberally to achieve the legislative goal of minimizing
the burden of involuntary unemployment. Cosper v. lowa Dep'’t of Job Serv., 321 N.W.2d 6, 10
(lowa 1982). The employer bears the burden of proving the employee engaged in disqualifying
misconduct. Id. at 11. The issue is not whether the employer made a correct decision in
separating the claimant, but whether the claimant is entitled to unemployment insurance benefits.
Infante v. lowa Dep’t of Job Serv., 364 N.W.2d 262, 264 (lowa Ct. App. 1984)

Misconduct serious enough to warrant discharge is not necessarily serious enough to warrant a
denial of job insurance benefits; such misconduct must be “substantial.” Newman v. lowa Dep't
of Job Serv., 351 N.W.2d 806, 808 (lowa Ct. App. 1984) The definition of misconduct in the
administrative rule focuses on deliberate, intentional, or culpable acts by the employee. 1d. When
based on carelessness, the carelessness must actually indicate a “wrongful intent” to be
disqualifying in nature. Id. at 808-09. Negligence does not constitute misconduct unless it is
recurrent in nature; a single act is not disqualifying unless it is indicative of a deliberate disregard
of the employer’s interests. Henry v. lowa Dep’t of Job Serv., 391 N.W.2d 731, 735 (lowa Ct.
App. 1986) Additionally, poor work performance is not misconduct in the absence of intent. Miller
v. Emp’t Appeal Bd., 423 N.W.2d 211, 213 (lowa Ct. App. 1988). The law limits disqualifying
misconduct to substantial and willful wrongdoing or repeated carelessness or negligence that
equals willful misconduct in culpability. Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 666-69 (lowa
2000) What constitutes misconduct justifying termination of an employee and what misconduct
warrants a denial of unemployment insurance benefits are two separate decisions. Pierce v. lowa
Dep'’t of Job Serv., 425 N.W.2d 679, 680 (lowa Ct. App. 1988) Instances of poor judgment are
not misconduct. Richers v. lowa Dep’t of Job Serv., 479 N.W.2d 308, 312 (lowa 1991); Kelly v.
lowa Dep’t of Job Serv., 386 N.W.2d 552, 555 (lowa Ct. App. 1986).

871 lowa Administrative Code 24.32(7), provides, “[e]xcessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be considered
misconduct except for illness or other reasonable grounds for which the employee was absent
and that were properly reported to the employer.” The Supreme Court has held 871 lowa
Administrative Code 24.32(7) accurately states the law. Higgins v. lowa Dep't of Job Serv., 350
N.W.2d 187, 190, n. 1 (lowa 1984).

Excessive absences are not considered misconduct unless unexcused. Cosper, 321 N.W.2d at
10. Absences due to properly reported illness cannot constitute work-connected misconduct
since they are not volitional, even if the employer was fully within its rights to assess points or
impose discipline up to and including discharge for the absence under its attendance policy.
Gaborit v. Emp’t Appeal Bd., 743 N.W.2d 554, 558 (lowa Ct. App. 2007).

The determination of whether unexcused absenteeism is excessive requires consideration of past
acts and warnings. Higgins, 350 N.W.2d at 192. The absences must also be unexcused. Cospetr,
321 N.W.2d at 10. An absence can be unexcused if it did not constitute reasonable grounds or if
it was not properly reported. Id.; Higgins, 350 N.W.2d at 191. Excused absences are those with
“appropriate notice.” Cosper, 321 N.W.2d at 10. Absences in good faith, for good cause, and
with appropriate notice are not misconduct. Id. Such absences may be grounds for discharge,
but not for disqualification of benefits because substantial disregard for the employer’s interest
has not been shown and this is essential for a finding of misconduct. Id.

Greeley missed work on two days to care for his infant daughter. Greeley testified he had not
been disciplined for attendance in the past or warned by Seaboard that his job was in jeopardy.
I do not find Greeley’s conduct should disqualify him from receiving unemployment benefits.
Benefits are granted.
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DECISION:
The July 24, 2020 (reference 01) unemployment insurance decision denying unemployment

insurance benefits is reversed in favor of the claimant/appellant. Benefits are allowed, provided
the claimant is otherwise eligible.

Heatkér L. Palmer

Administrative Law Judge
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