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lowa Code § 96.5(2)a — Discharge for Misconduct
STATEMENT OF THE CASE:

Claimant filed an appeal from the December 8, 2021 (reference 01) unemployment insurance
decision that denied benefits finding claimant was discharged on November 7, 2021 for conduct
not in the best interests of employer. The parties were properly notified of the hearing. A
telephone hearing was held on February 4, 2022. Claimant participated. Employer participated
through Devin Collins, Senior Manager Walmart Unemployment Services, and Kyle
Brandenburg, Assistant Manager. No exhibits were admitted.

ISSUE:

Whether claimant’s separation was a discharge for disqualifying job-related misconduct.
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds:

Claimant was employed as a full-time Tire Team Lead with Walmart until his employment ended
on November 7, 2021. On November 7, 2021, employer called claimant in to work on his day
off. When claimant arrived, he yelled “It's my fucking day off” and “just leave it alone and I'll
fucking take care of it.” A customer heard claimant’s remarks and reported it to employer.

Employer investigated the incident by speaking to a team member and claimant. Claimant told
the manager who was investigating, “I came in on my fucking day off. Just leave me alone and
let me work.” The manager told claimant not to speak to her that way. Claimant continued
using profanity. On November 7, 2021, employer discharged claimant for using profanity in the
presence of a customer and towards a manager. Claimant had no prior warnings for using
profanity at work.

REASONING AND CONCLUSIONS OF LAW:
For the reasons that follow, the administrative law judge concludes:

lowa Code section 96.5(2)(a) provides:
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An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual’s employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)(a) provides:

a. “Misconduct” is defined as a deliberate act or omission by a worker which
constitutes a material breach of the duties and obligations arising out of such worker's
contract of employment. Misconduct as the term is used in the disqualification provision
as being limited to conduct evincing such willful or wanton disregard of an employer's
interest as is found in deliberate violation or disregard of standards of behavior which the
employer has the right to expect of employees, or in carelessness or negligence of such
degree of recurrence as to manifest equal culpability, wrongful intent or evil design, or to
show an intentional and substantial disregard of the employer's interests or of the
employee's duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition of misconduct has been accepted by the lowa Supreme Court as accurately
reflecting the intent of the legislature. Reigelsberger v. Emp’t Appeal Bd., 500 N.W.2d 64, 66
(lowa 1993); accord Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (lowa 2000). Further, the
employer has the burden of proof in establishing disqualifying job misconduct. Cosper v. lowa
Dep'’t of Job Serv., 321 N.W.2d 6 (lowa 1982).

“The use of profanity or offensive language in a confrontational, disrespectful, or name-
calling context, may be recognized as misconduct, even in the case of isolated incidents or
situations in which the target of abusive name-calling is not present when the vulgar
statements are initially made. The question of whether the use of improper language in the
workplace is misconduct is nearly always a fact question. It must be considered with other
relevant factors, including the context in which it is said, and the general work environment.”
Myers v. Emp’t Appeal Bd., 462 N.W.2d 734 (lowa Ct. App. 1990).

Vulgar language in front of customers can constitute misconduct, Zeches v. lowa Dep’t of
Job Serv., 333 N.W.2d 735, 736 (lowa Ct. App. 1983), as well as vulgarities accompanied
with a refusal to obey supervisors. Warrell v. lowa Dep't of Job Serv., 356 N.W.2d 587, 589
(lowa Ct. App. 1984).

Claimant used profanity in the presence of a customer and toward his manager after being
asked not to speak in that manner. Claimant’s actions were a deliberate violation or disregard
of standards of behavior employer had a right to expect of claimant and constitute misconduct
even without a prior warning. Claimant was discharged for a current act of disqualifying work-
related misconduct. Benefits are denied.


http://scholar.google.com/scholar_case?case=1908638399083338419&q=myers+v+empl&hl=en&as_sdt=4,16
http://scholar.google.com/scholar_case?case=1908638399083338419&q=myers+v+empl&hl=en&as_sdt=4,16
http://scholar.google.com/scholar_case?case=12888106988962302360&q=myers+v+empl&hl=en&as_sdt=4,16
http://scholar.google.com/scholar_case?case=12888106988962302360&q=myers+v+empl&hl=en&as_sdt=4,16
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DECISION:

The December 8, 2021 (reference 01) unemployment insurance decision is affirmed. Claimant
was discharged for disqualifying job-related misconduct. Benefits are denied until claimant has
worked in and been paid wages for insured work equal to ten times claimant’s weekly benefit
amount, provided claimant is otherwise eligible.
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