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lowa Code § 96.5(2)a — Discharge for Misconduct
STATEMENT OF THE CASE:

The employer filed an appeal from the September 19, 2016, (reference 01) unemployment
insurance decision that allowed benefits based upon a discharge from employment. The parties
were properly notified about the hearing. A telephone hearing was held on October 11 , 2016.
Claimant participated through CTS Language Link Spanish language interpreter 10413.
Employer participated through human resource director Lucie Roberts and casino cleaning
manager Jared Davenport. Named witness Faith Belz did not participate. The proposed
exhibits were not admitted because they were not provided to claimant or explained to him in
Spanish. The employer witnesses were allowed to reference the information from those
documents in their testimony.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed as a full-time porter from March 9, 2007, through August 10, 2016. His last day
of work was August 4, 2016. On that date at 3 a.m. guest Tanya Bennett dropped a one-
hundred dollar bill on the floor. The employer’s policy calls for standing on the bill and alerting
security. Claimant drove by in a cart, noticed it and picked it up from the floor at 3:35 a.m. He
could not see a security officer or supervisor in the area when he saw the bill. He did not have a
radio to call anyone for assistance. He drove on and did not stop at security first so he could
get his other duties done before break, which was supposed to have started at 3:30 a.m. He
was working quickly and went into the bathroom to put away mops and forgot about the bill due
to self-described age-related forgetfulness. Claimant is age 84. When he went to the washing
machine area he saw the bill in the cart bag and put it in his pocket and by that time it was
easier to eat and planned to take it to security later. He did not intend to keep the bill. The
employer had not previously warned claimant his job was in jeopardy for any similar reasons.
Policy not provided verbally or in writing to claimant in Spanish. Claimant admitted to the
employer that he had made a “mistake.”
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REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was discharged
from employment for no disqualifying reason.

lowa Code section 96.5(2)a provides:
Causes for disqualification.
An individual shall be disqualified for benefits:
2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:
a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.
a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.
This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Reigelsberger v. Emp't Appeal Bd., 500 N.W.2d 64, 66 (lowa 1993); accord
Lee v. Emp’'t Appeal Bd., 616 N.W.2d 661, 665 (lowa 2000).

Misconduct “must be substantial” to justify the denial of unemployment benefits. Lee, 616
N.W.2d at 665 (citation omitted). “Misconduct serious enough to warrant the discharge of an
employee is not necessarily serious enough to warrant a denial of benefits.” Id. (citation
omitted). ...the definition of misconduct requires more than a “disregard” it requires a
“carelessness or negligence of such degree of recurrence as to manifest equal culpability,
wrongful intent or evil design, or to show an intentional and substantial disregard of the
employer’s interests.” lowa Admin. Code r. 871-24.32(1)(a) (emphasis added).

Whether an employee violated an employer’'s policies is a different issue from whether the
employee is disqualified for misconduct for purposes of unemployment insurance benefits. See
Lee v. Emp’t Appeal Bd., 616 N.W.2d 661, 665 (lowa 2000) (“Misconduct serious enough to
warrant the discharge of an employee is not necessarily serious enough to warrant a denial of
benefits.” (Quoting Reigelsberger, 500 N.W.2d at 66.)).

The conduct for which claimant was discharged was merely an isolated incident of forgetfulness
and poor judgment and not because of any deliberate conduct, omission or negligence in
breach of the employer’s interests. Furthermore, inasmuch as employer had not previously
warned claimant about the issue leading to the separation, it has not met the burden of proof to



Page 3
Appeal 16A-UI-10537-DL-T

establish that claimant acted deliberately or with recurrent negligence in violation of company
policy, procedure, or prior warning. An employee is entitled to fair warning that the employer will
no longer tolerate certain performance and conduct. Without fair warning, an employee has no
reasonable way of knowing that there are changes that need be made in order to preserve the
employment. If an employer expects an employee to conform to certain expectations or face
discharge, appropriate (preferably written), detailed, and reasonable notice should be given.
Training or general notice to staff about a policy is not considered a disciplinary warning.

DECISION:

The September 19, 2016, (reference 01) unemployment insurance decision is affirmed.
Claimant was discharged from employment for no disqualifying reason. Benefits are allowed,
provided he is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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