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STATEMENT OF THE CASE:

Global Foods Processing (employer) appealed a representative’s June 1, 2011 decision
(reference 01) that concluded Patrice Smith (claimant) was discharged and there was no
evidence of willful or deliberate misconduct. After hearing notices were mailed to the parties’
last-known addresses of record, a telephone hearing was scheduled for June 30, 2011. The
claimant participated personally and through his companion, Shirley Banks. The employer was
represented by Sarah Kleber, attorney at law, and participated by Jose Huerta, supervisor;
Magdalena Herrera, production supervisor; David Rodman, plant manager; and Dolores Guest,
vice president. The employer offered and Exhibit One was received into evidence.

ISSUE:
The issue is whether the claimant was separated from employment for any disqualifying reason.
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and having considered all of the
evidence in the record, finds that: The claimant was hired on June 26, 2008, as a full-time
wizard operator. The claimant signed for receipt of the employer’s handbook on June 26, 2008.

On April 14, 2011, the claimant appeared for work on the line without his wizard knife. The
supervisor did not see the claimant’s arm guard and he thought the claimant smelled of alcohol.
The supervisor notified the plant manager of the issue and the claimant was told to report to the
plant manager’s office. The claimant told the plant manager, “You can keep your fucking job.”
The claimant put all his equipment away and walked out of the plant.

The production supervisor saw the claimant walking out the door and had a conversation with
the claimant. The production supervisor asked the claimant where he was going and told him
the employer was looking for him. The claimant said he was done. The production supervisor
asked the claimant why he was leaving. The claimant told the production supervisor that he
was being discriminated against but had not mentioned it to the plant manager. The production
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supervisor told the claimant to go and tell the plant manager. The claimant told her he was
done. She asked the claimant three times if he was sure and he said he was.

The claimant had a cigarette, calmed down, and returned to the plant manager. The plant
manager told the claimant that the claimant walked off the job and his resignation had been
accepted. Continued work was available had the claimant not resigned.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily quit
work without good cause attributable to the employer.

lowa Code section 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(37) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code section
96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The following
reasons for a voluntary quit shall be presumed to be without good cause attributable to
the employer:

(37) The claimant will be considered to have left employment voluntarily when such
claimant gave the employer notice of an intention to resign and the employer accepted
such resignation. This rule shall also apply to the claimant who was employed by an
educational institution who has declined or refused to accept a new contract or
reasonable assurance of work for a successive academic term or year and the offer of
work was within the purview of the individual's training and experience.

A voluntary leaving of employment requires an intention to terminate the employment
relationship accompanied by an overt act of carrying out that intention. Local Lodge #1426 v.
Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980). The claimant’s intention to voluntarily leave
work was evidenced by his words and actions. He told the production supervisor that he was
leaving and quit work. When an employee gives notice of an intent to quit and the employer
accepts the employee’s resignation, his leaving is without good cause attributable to the
employer. The claimant told the employer he was quitting and the employer accepted the
claimant’'s resignation. His leaving was without good cause attributable to the employer. The
claimant voluntarily quit without good cause attributable to the employer. Benefits are denied.

lowa Code section 96.3-7, as amended in 2008, provides:

7. Recovery of overpayment of benefits.
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a. If an individual receives benefits for which the individual is subsequently determined
to be ineligible, even though the individual acts in good faith and is not otherwise at fault,
the benefits shall be recovered. The department in its discretion may recover the
overpayment of benefits either by having a sum equal to the overpayment deducted from
any future benefits payable to the individual or by having the individual pay to the
department a sum equal to the overpayment.

b. (1) If the department determines that an overpayment has been made, the charge for
the overpayment against the employer’s account shall be removed and the account shall
be credited with an amount equal to the overpayment from the unemployment
compensation trust fund and this credit shall include both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5. However, provided the benefits
were not received as the result of fraud or willful misrepresentation by the individual,
benefits shall not be recovered from an individual if the employer did not participate in
the initial determination to award benefits pursuant to section 96.6, subsection 2, and an
overpayment occurred because of a subsequent reversal on appeal regarding the issue
of the individual's separation from employment. The employer shall not be charged with
the benefits.

(2) An accounting firm, agent, unemployment insurance accounting firm, or other entity
that represents an employer in unemployment claim matters and demonstrates a
continuous pattern of failing to participate in the initial determinations to award benefits,
as determined and defined by rule by the department, shall be denied permission by the
department to represent any employers in unemployment insurance matters. This
subparagraph does not apply to attorneys or counselors admitted to practice in the
courts of this state pursuant to section 602.10101.

The claimant has received benefits since filing the claim herein. Pursuant to this decision, those
benefits may now constitute an overpayment. The issue of the overpayment is remanded for
determination.

DECISION:

The representative’s June 1, 2011 decision (reference 01) is reversed. The claimant voluntarily
left work without good cause attributable to the employer. Benefits are withheld until the
claimant has worked in and has been paid wages for insured work equal to ten times the
claimant’'s weekly benefit amount, provided the claimant is otherwise eligible. The issue of the
overpayment is remanded for determination.

Beth A. Scheetz
Administrative Law Judge
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