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lowa Code § 96.5(2)a — Discharge for Misconduct
STATEMENT OF THE CASE:

The claimant filed an appeal from the March 13, 2018, (reference 01) unemployment insurance
decision that denied benefits based upon a discharge from employment. The parties were
properly notified about the hearing. A telephone hearing was held on April 18, 2018. Claimant
participated. Employer participated through manager Martha DeYoung-Mulder. Employer’s
Exhibit 1 (fax pages 4 — 16) was received.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed as a full-time cosmetics counter manager. The separation date was
February 20, 2018. A couple of days earlier a customer made a verbal complaint about an
improper color match on makeup foundation, and that claimant told another associate, in front of
the customer, that she was off in 15 minutes so the customer felt rushed. As claimant prepared
to leave work, another associate had to help the customer complete the foundation match in a
different shade and ultimate purchase. (Employer's Exhibit 1 pp. 15, 16) The employer
emphasizes to employees that customer service is paramount. (Employer’s Exhibit 1 pp. 6 - 11)
Claimant had previous warnings about her attitude and leadership. One was a verbal warning
from manager Heather Egan about a customer complaint on April 3, 2016. (Employer’'s
Exhibit 1 fax p. 5) Another manager warned her in writing on September 1, 2017, about her
demeanor with managers and coworkers while on the sales floor and complaining about
customers. (Employer’s Exhibit 1 p. 13) On November 11, 2017, a manager warned her about
lack of positive communication with managers. (Employer’s Exhibit 1 p. 14)

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment due to job-related misconduct.
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lowa Code section 96.5(2)a provides:

Causes for disqualification.

An individual shall be disqualified for benefits, regardless of the source of
the individual's wage credits:

2. Discharge for misconduct. If the department finds that the individual
has been discharged for misconduct in connection with the individual's
employment:

a. The disqualification shall continue until the individual has worked in
and has been paid wages for insured work equal to ten times the individual's
weekly benefit amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:

Discharge for misconduct.

(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker
which constitutes a material breach of the duties and obligations arising out of
such worker's contract of employment. Misconduct as the term is used in the
disqualification provision as being limited to conduct evincing such willful or
wanton disregard of an employer's interest as is found in deliberate violation or
disregard of standards of behavior which the employer has the right to expect of
employees, or in carelessness or negligence of such degree of recurrence as to
manifest equal culpability, wrongful intent or evil design, or to show an intentional
and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good
faith errors in judgment or discretion are not to be deemed misconduct within the
meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep't of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

The lowa Court of Appeals found substantial evidence of misconduct in testimony that the
claimant worked slower than he was capable of working and would temporarily and briefly
improve following oral reprimands. Sellers v. Emp’t Appeal Bd., 531 N.W.2d 645 (lowa Ct. App.
1995). Generally, continued refusal to follow reasonable instructions constitutes misconduct.
Gilliam v. Atlantic Bottling Co., 453 N.W.2d 230 (lowa Ct. App. 1990). Failure to sign a written
reprimand acknowledging receipt constitutes job misconduct as a matter of law. Green v lowa
Dep’t of Job Serv., 299 N.W.2d 651 (lowa 1980). A warning weighs heavily toward a finding of
intentional conduct. Willful misconduct can be established where an employee manifests an
intent to disobey a future reasonable instruction of his employer. Myers v. lowa Dep't of Job
Serv., 373 N.W.2d 507 (lowa Ct. App. 1985). When reviewing an alleged act of misconduct, the
finder of fact may consider past acts of misconduct to determine the magnitude of the current
act. Kelly v. lowa Dep't of Job Serv., 386 N.W.2d 552, 554 (lowa Ct. App.1986). Poor work
performance is not misconduct in the absence of evidence of intent. Miller v. Emp’t Appeal Bd.,
423 N.W.2d 211 (lowa Ct. App. 1988). Misconduct must be “substantial” to warrant a denial of
job insurance benefits. Newman v. lowa Dep’t of Job Serv., 351 N.W.2d 806 (lowa Ct. App.
1984). When based on carelessness, the carelessness must actually indicate a “wrongful
intent” to be disqualifying in nature. Id. Negligence does not constitute misconduct unless
recurrent in nature; a single act is not disqualifying unless indicative of a deliberate disregard of
the employer’s interests. Henry v. lowa Dep't of Job Serv., 391 N.W.2d 731 (lowa Ct. App.
1986).
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The employer is entitled to establish reasonable work rules and expect employees to abide by
them. Because the employer’'s business is retail sales, its emphasis on customer service and
courteous interactions on the sales floor is reasonable. The employer has presented substantial
and credible evidence that claimant made inappropriate comments to a coworker in front of a
customer and that comment made the customer feel rushed in making her purchase decision.
This was after claimant had been warned about similar incidents of poor communication and
demeanor. This is disqualifying misconduct.

DECISION:

The March 13, 2018, (reference 01) unemployment insurance decision is affirmed. The
claimant was discharged from employment due to job-related misconduct. Benefits are withheld
until such time as she has worked in and been paid wages for insured work equal to ten times
her weekly benefit amount, provided she is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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