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lowa Code § 96.5-2-a — Discharge for Misconduct
STATEMENT OF THE CASE:

Claimant filed an appeal from a decision of a representative dated February 23, 2018,
reference 01, which held claimant ineligible for unemployment insurance benefits. After due
notice, a hearing was scheduled for and held on March 28, 2018. Claimant participated
personally. Employer participated by a human resources business partner and vice president of
operations. Employer’s Exhibits 1-5 were admitted into evidence.

ISSUE:
The issue in this matter is whether claimant was discharged for misconduct?
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds: Claimant last worked for employer on January 31, 2018. Employer
discharged claimant on February 8, 2018, because claimant was deemed to have unsatisfactory
work performance and violated company policies.

On December 31, 2017, claimant was alleged to have violated company policies in appropriate
care for a dependent individual. That night, claimant met with her supervisor who gave claimant
a counseling on the situation and explained that she should handle matters more appropriately
in the future. The supervisor created and signed a document on January 2, 2018, describing
the incident and employer’s response to said incident.

On February 1, 2018, employer received a document from the lowa Department of Inspections
and Appeals notifying the facility of allegations made regarding the earlier incident. Other
members of employer's management team then reinvestigated the same facts previously
explored by claimant’'s supervisor. Employer stated that there was no new information
discovered, but employer believed the previous decision entered by claimant’s supervisor was
incorrect. Employer terminated claimant on February 8, 2018, for the actions of December 31,
2017.
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REASONING AND CONCLUSIONS OF LAW:
lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’'s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(8) provides:

(8) Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot be
based on such past act or acts. The termination of employment must be based on a
current act.

The first issue to be addressed in this case is the effect of the confidentiality requirements of
lowa Code 8§ 235B.6(2)(d)(4) and lowa Code § 235B.8. lowa Code § 235B.8 prohibits the
redissemination of dependent adult abuse information. lowa Code § 235B.8 must be followed
despite conflicting provisions of the lowa Open Records Act (lowa Code chapter 22), the lowa
Administrative Procedure Act (APA) (lowa Code chapter 17A), and lowa Employment Security
Law (lowa Code chapter 96). lowa Code § 22.2(1) provides: “Every person shall have the right
to examine and copy a public record and to publish or otherwise disseminate a public record or
the information contained in a public record.”
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The appeal documents, exhibits, decision, and audio recording in an unemployment insurance
case would meet the definition of “public record” under lowa Code § 22.1-3. lowa Code
8§ 17A.12(7) provides that contested case hearings “shall be open to the public.” Under lowa
Code § 96.6(3), unemployment insurance appeals hearings are to be conducted pursuant to the
provisions of Chapter 17A. The unemployment insurance rules provide that copies of all
presiding officer decisions shall be kept on file for public inspection at the administrative office of
the Department of Workforce Development. lowa Admin. Code r. 871-26.17(3).

In this case, it would defeat the purpose of lowa Code § 235B.8 of restricting redissemination to
permit the confidential information to be disclosed to the general public. Therefore, the public
decision in this case is issued without identifying information. A decision with identifying
information will be issued to the parties; but that decision, the audio record, and any documents
in the administrative file shall be sealed and not publicly disclosed.

A claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work connected misconduct. lowa Code
8 96.5-2-a. Before a claimant can be denied unemployment insurance benefits, the employer
has the burden to establish the claimant was discharged for work-connected misconduct.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982), lowa Code § 96.5-2-a.

In order to establish misconduct as to disqualify a former employee from benefits an employer
must establish the employee was responsible for a deliberate act or omission which was a
material breach of the duties and obligations owed by the employee to the employer. Rule 871
IAC 24.32(1)a; Huntoon v. lowa Department of Job Service, 275 N.W.2d 445 (lowa 1979);
Henry v. lowa Department of Job Service, 391 N.W.2d 731, 735 (lowa Ct. App. 1986). The
conduct must show a willful or wanton disregard of an employer’s interest as is found in
deliberate violation or disregard of standards of behavior which the employer has the right to
expect of employees, or in carelessness or negligence of such degree of recurrence as to
manifest equal culpability, wrongful intent or evil design, or to show an intentional and
substantial disregard of the employer’s interests or the employee’s duties and obligations to the
employer. Rule 871 IAC 24.32(1)a; Huntoon supra; Henry supra. In contrast, mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or incapacity,
inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or
discretion are not deemed misconduct within the meaning of the statute. Rule 871 IAC
24.32(1)a; Huntoon supra; Newman v. lowa Department of Job Service, 351 N.W.2d 806 (lowa
Ct. App. 1984).

The employer bears the burden of proving that a claimant is disqualified from receiving benefits
because of substantial misconduct within the meaning of lowa Code section 96.5(2). Myers, 462
N.W.2d at 737. The propriety of a discharge is not at issue in an unemployment insurance
case. An employer may be justified in discharging an employee, but the employee’s conduct
may not amount to misconduct precluding the payment of unemployment compensation.
Because our unemployment compensation law is designed to protect workers from financial
hardships when they become unemployed through no fault of their own, we construe the
provisions "liberally to carry out its humane and beneficial purpose.” Bridgestone/Firestone, Inc.
v. Emp't Appeal Bd., 570 N.W.2d 85, 96 (lowa 1997). "[C]ode provisions which operate to work
a forfeiture of benefits are strongly construed in favor of the claimant.” Diggs v. Emp't Appeal
Bd., 478 N.W.2d 432, 434 (lowa Ct. App. 1991).

Employee misconduct must be a current act in order to deny unemployment benefits. Myers v.
lowa Dep't of Job Serv., 373 N.W.2d 507 (lowa Ct. App. 1985). The incident must occur within
a reasonable period from the discharge date. The issue is when the employer learned of the
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current act and did it act to terminate the individual within a reasonable period of time. In this
matter employer, as represented by claimant’s supervisor, learned of the situation almost
immediately and doled out the punishment she deemed appropriate in the matter. A month
later, employer’s higher ups came to find out information regarding the situation when informed
by the state. But employer had already acted completely and fully in the matter in giving
claimant a counselling. It is not an action of claimant, but rather an inaction by the employer’s
representatives that kept the Vice President of Operations and Director of Behavioral Health
from finding out earlier about the alleged incident. Employer certainly retains the right to decide
whether additional punishments are warranted for an action a month after employer is put on
constructive notice about the incident, but said termination was not for a current act as dictated
by lowa law.

In this matter, the evidence fails to establish that claimant was discharged for an act of
misconduct when claimant violated employer’s policy concerning improper handling of patients.
The last incident, which brought about the discharge, fails to constitute misconduct because the
termination was not for a current act. The administrative law judge holds that claimant was not
discharged for an act of misconduct and, as such, is not disqualified for the receipt of
unemployment insurance benefits.

DECISION:
The decision of the representative dated February 23, 2018, reference 01, is reversed.

Claimant is eligible to receive unemployment insurance benefits, provided claimant meets all
other eligibility requirements.

Blair A. Bennett
Administrative Law Judge
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