IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS

68-0157 (9-06) - 3091078 - El

LARRY D HEATH APPEAL NO. 13A-UI-04112-LT

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

UNIPARTS OLSEN INC
Employer

OC: 03/17/13
Claimant: Appellant (2)

lowa Code § 96.5(2)a — Discharge for Misconduct
lowa Code § 96.5(1)d — Voluntary Quitting/lliness or Injury

STATEMENT OF THE CASE:

The claimant filed an appeal from the April 2, 2013 (reference 01) decision that denied benefits.
After due notice was issued, a hearing was held by telephone conference call on May 13, 2013.
Claimant participated. Employer participated through human resources manage, Stephanie
Tuegel. Claimant’s Exhibits A and B were received.

ISSUES:

Did claimant voluntarily leave the employment with good cause attributable to employer or did
employer discharge claimant for reasons related to job misconduct sufficient to warrant a denial
of benefits?

Is the claimant able to and available for work?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full time as a saw operator from June 14, 2012 and was separated from
employment on December 7, 2012. His last day of work was October 21, 2012. The employer
was aware he was under medical care. The employer’s attendance system accrued points such
that even with medical excuses his absence under medical care resulted in his termination on
December 7, 2012. (Claimant's Exhibit A) He was released without restriction on March 22,
2013. (Claimant’'s Exhibit B)

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged for no disqualifying reason.

lowa Code § 96.5-1-d provides:

An individual shall be disqualified for benefits:
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1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

871 IAC 24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code § 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code 8 96.5,
subsection (1), paragraphs "a" through "i," and subsection 10. The following reasons for
a voluntary quit shall be presumed to be without good cause attributable to the
employer:

(35) The claimant left because of illness or injury which was not caused or aggravated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return to the employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.

Disqualification from benefits pursuant to lowa Code § 96.5(1) requires a finding that the quit
was voluntary. Geikenv. Lutheran Home for the Aged Ass’'n, 468 N.W.2d 223, 226 (lowa
1991). An absence is not voluntary if returning to work would jeopardize the employee’s health.
A physician’s work restriction is evidence an employee is not medically able to work. Wilson
Trailer Co. v. lowa Emp’t. Sec. Comm’n, 168 N.W.2d 771, 775-6 (lowa 1969). Where an
employee did not voluntarily quit but was terminated while absent under medical care, the
employee is allowed benefits and is not required to return to the employer and offer services
pursuant to the subsection d exception of lowa Code 8§ 96.5(1). Prairie Ridge Addiction
Treatment Svcs. v. Jackson and Emp't Appeal Bd.,, _ N.wW.2d __, No. 11-0784 (lowa Ct.
App. Jan. 19, 2012). The court in Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44 (lowa Ct. App.
2004) noted that:

"Insofar as the Employment Security Law is not designed to provide health and disability
insurance, only those employees who experience illness-induced separations that can
fairly be attributed to the employer are properly eligible for unemployment benefits."
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White v. Emp’t Appeal Bd., 487 N.W.2d 342, 345 (lowa 1992) (citing Butts v. lowa Dep't
of Job Serv., 328 N.W.2d 515, 517 (lowa 1983)).

The statute provides an exception where:

The individual left employment because of illness, injury or pregnancy upon the advice of
a licensed and practicing physician, and upon knowledge of the necessity for absence
immediately notified the employer, or the employer consented to the absence, and after
recovering from the illness, injury or pregnancy, when recovery was certified by a
licensed and practicing physician, the individual returned to the employer and offered to
perform services and ... the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.
lowa Code § 96.5(1)(d).

Section 96.5(1)(d) specifically requires that the employee has recovered from the illness
or injury, and this recovery has been certified by a physician. The exception in
section 96.5(1)(d) only applies when an employee is fully recovered and the employer
has not held open the employee's position. White, 487 N.W.2d at 346; Hedges v. lowa
Dep't of Job Serv., 368 N.W.2d 862, 867 (lowa Ct. App. 1985); see also Geiken, supra
(noting the full recovery standard of section 96.5(1)(d)).

The claimant is not required to return to the employer to offer services after the medical
recovery because he has already been involuntarily terminated from the employment while
under medical care. Although an employer is not obligated to provide light-duty work for an
employee whose illness or injury is not work related, the involuntary termination from
employment while under medical care was a discharge from employment. Thus, the burden of
proof shifts to the employer.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). The issue is not whether the
employer made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa App. 1984). What
constitutes misconduct justifying termination of an employee and what misconduct warrants
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denial of unemployment insurance benefits are two separate decisions. Pierce v. IDJS, 425
N.W.2d 679 (lowa App. 1988).

An employer’'s point system or no-fault absenteeism policy is not dispositive of the issue of
qualification for benefits. A reported absence related to illness or injury is excused for the
purpose of the lowa Employment Security Act. An employer’s no-fault absenteeism policy is not
dispositive of the issue of qualification for benefits. Because the absences were otherwise
related to properly reported iliness or other reasonable grounds, no final or current incident of
unexcused absenteeism occurred which establishes work-connected misconduct and no
disqualification is imposed. Benefits are allowed.

lowa Code § 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

871 IAC 24.22(1)a provides:

Benefits eligibility conditions. For an individual to be eligible to receive benefits the
department must find that the individual is able to work, available for work, and earnestly
and actively seeking work. The individual bears the burden of establishing that the
individual is able to work, available for work, and earnestly and actively seeking work.

(1) Able to work. An individual must be physically and mentally able to work in some
gainful employment, not necessarily in the individual's customary occupation, but which
is engaged in by others as a means of livelihood.

a. lllness, injury or pregnancy. Each case is decided upon an individual basis,
recognizing that various work opportunities present different physical requirements. A
statement from a medical practitioner is considered prima facie evidence of the physical
ability of the individual to perform the work required. A pregnant individual must meet
the same criteria for determining ableness as do all other individuals.

871 IAC 24.23(35) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(35) Where the claimant is not able to work and is under the care of a physician and has
not been released as being able to work.
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Inasmuch as the medical condition was not work related but employer involuntarily terminated
the employment before he was released to return to work with or without restriction, and
claimant has established his ability to and availability for other work, benefits are allowed.

DECISION:
The April 2, 2013 (reference 01) decision is reversed. The claimant did not quit but was

discharged for no disqualifying reason. Claimant is able to and available for work effective the
week beginning March 24, 2013. Benefits are allowed, provided he is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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