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Section 96.5-3-a — Work Refusal
STATEMENT OF THE CASE:

Claimant filed an appeal from a decision of a representative dated April 14, 2016, reference 01,
which held claimant ineligible for unemployment insurance benefits due to a refusal to accept
work. After due notice, a telephone conference hearing was scheduled for and held on May 3,
2016. Claimant participated personally. Employer participated by Michael Payne.

ISSUE:
The issue in this matter is whether claimant refused to accept a suitable offer of work.
FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds: Employer made an offer of work to the claimant on March 28, 2016. That
offer included the following terms: Claimant would work for Pella Corp and be paid $12.00 to
$14.00 an hour and work full time out of Pella.. Claimant’s average weekly wage is $450.00.
The offer was made in the second week of unemployment.

Claimant stated that he was not given another offer of work. Claimant stated when he called in ,
the office manager simply told claimant to come in to the Pella office and fill out another
application for Advanced Services. Claimant asked why he couldn’t come into the Ottumwa
office to fill out an application.

Employer stated that the Ottumwa office was not open, as of the date when claimant's most
recent placement with Pioneer was shut down. Employer stated that all similarly situated
employees received a document with their last paycheck explaining that the Ottumwa office
would be shut and claimant would have to do further applications through Pella.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant did not refuse a
suitable offer of work.
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lowa Code § 96.5-3-a provides:
An individual shall be disqualified for benefits:

3. Failure to accept work. If the department finds that an individual has failed, without
good cause, either to apply for available, suitable work when directed by the department
or to accept suitable work when offered that individual. The department shall, if possible,
furnish the individual with the names of employers which are seeking employees. The
individual shall apply to and obtain the signatures of the employers designated by the
department on forms provided by the department. However, the employers may refuse
to sign the forms. The individual's failure to obtain the signatures of designated
employers, which have not refused to sign the forms, shall disqualify the individual for
benefits until requalified. To requalify for benefits after disqualification under this
subsection, the individual shall work in and be paid wages for insured work equal to ten
times the individual's weekly benefit amount, provided the individual is otherwise eligible.

a. In determining whether or not any work is suitable for an individual, the department
shall consider the degree of risk involved to the individual's health, safety, and morals,
the individual's physical fitness, prior training, length of unemployment, and prospects for
securing local work in the individual's customary occupation, the distance of the
available work from the individual's residence, and any other factor which the
department finds bears a reasonable relation to the purposes of this paragraph. Work is
suitable if the work meets all the other criteria of this paragraph and if the gross weekly
wages for the work equal or exceed the following percentages of the individual's average
weekly wage for insured work paid to the individual during that quarter of the individual's
base period in which the individual's wages were highest:

(1) One hundred percent, if the work is offered during the first five weeks of
unemployment.

(2) Seventy-five percent, if the work is offered during the sixth through the twelfth week
of unemployment.

(3) Seventy percent, if the work is offered during the thirteenth through the eighteenth
week of unemployment.

(4) Sixty-five percent, if the work is offered after the eighteenth week of unemployment.

However, the provisions of this paragraph shall not require an individual to accept
employment below the federal minimum wage.

lowa Admin. Code r. 871-24.24(1)a provides:
(1) Bona fide offer of work.

a. In deciding whether or not a claimant failed to accept suitable work, or failed to apply
for suitable work, it must first be established that a bona fide offer of work was made to
the individual by personal contact or that a referral was offered to the claimant by
personal contact to an actual job opening and a definite refusal was made by the
individual. For purposes of a recall to work, a registered letter shall be deemed to be
sufficient as a personal contact.
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lowa Admin. Code r. 871-24.24(4) provides:

(4) Work refused when the claimant fails to meet the benefit eligibility conditions of lowa
Code § 96.4(3). Before a disqualification for failure to accept work may be imposed, an
individual must first satisfy the benefit eligibility conditions of being able to work and
available for work and not unemployed for failing to bump a fellow employee with less
seniority. If the facts indicate that the claimant was or is not available for work, and this
resulted in the failure to accept work or apply for work, such claimant shall not be
disqualified for refusal since the claimant is not available for work. In such a case it is
the availability of the claimant that is to be tested. Lack of transportation, illness or
health conditions, illness in family, and child care problems are generally considered to
be good cause for refusing work or refusing to apply for work. However, the claimant's
availability would be the issue to be determined in these types of cases.

Regarding the testimony received, the administrative law judge only received direct testimony
from the claimant in this matter. The employer did not have the person who communicated with
the claimant testify at hearing. The witness for the employer was forced to speculate as to what
was said to the claimant. When it is in a party’s power to produce more direct and satisfactory
evidence than is actually produced, it may fairly be inferred that the more direct evidence will
expose deficiencies in that party’s case. Crosser v. lowa Dep’t of Pub. Safety, 240 N.W.2d 682
(lowa 1976). As such, the administrative law judge cannot give the same weight to the hearsay
testimony of the employer as is given to the claimant’s direct testimony.

Claimant was never given a bona fide offer of a job. At best claimant was told to fill out an
application all over again with Advance Services. If claimant had actually been told of a job
offer, the claimant would have made the efforts to secure that job.

DECISION:

The decision of the representative dated April 14, 2016, reference 01 is reversed. Claimant is
eligible to receive unemployment insurance benefits, provided claimant meets all other eligibility
requirements. In accordance with the companion case to this matter, claimant is only eligible for
benefits after the March 27, 2016 date.

Blair A. Bennett
Administrative Law Judge

Decision Dated and Mailed

bab/pjs



