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This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4™ Floor—
Lucas Building, Des Moines, lowa 50319.

The appeal period will be extended to the next business
day if the last day to appeal falls on a weekend or a legal
holiday.

STATE CLEARLY

1. The name, address and social security number of the
claimant.

2. A reference to the decision from which the appeal is
taken.

3. That an appeal from such decision is being made and
such appeal is signed.

4.  The grounds upon which such appeal is based.

YOU MAY REPRESENT yourself in this appeal or you may
obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)

Section 96.5-1-d — Voluntary Leaving/lliness or Injury

871 IAC 24.26-6-b — Work-related Iliness or Injury

Section 96.4-3 — Able and Available

Section 96.5-5 — Workers’ Compensation Benefit Deductibility

STATEMENT OF THE CASE:

Crossroads Construction, L.C. (employer) appealed a representative’'s February 8, 2005
decision (reference 01) that concluded Kevin D. Horton (claimant) was qualified to receive
unemployment insurance benefits. After hearing notices were mailed to the parties’ last-known
addresses of record, a telephone hearing was held on March 3, 2005. The claimant participated
in the hearing. Dave Birney appeared on the employer’'s behalf. Based on the evidence, the
arguments of the parties, and the law, the administrative law judge enters the following findings
of fact, reasoning and conclusions of law, and decision.
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ISSUES:

Did the claimant voluntary quit without good cause attributable to the employer? Is the claimant
able and available for work? Are the claimant’'s workers’ compensation benefits deductible from
his unemployment insurance eligibility?

FINDINGS OF FACT:

After a prior period of employment with the employer’s prior owner, the claimant began working
under the employer’s current ownership on January 1, 2000. He worked full time as a laborer in
the employer’'s masonry, concrete, and plaster construction business. His last day of work was
December 22, 2003.

On December 22, 2003, the claimant fell while on the job and injured his shoulder. He had
surgery on December 29, 2003. He was ordered off work completely until April 2004, at which
time his doctor released him for light duty. Contact was made with the employer regarding
returning for light duty, but the employer indicated that no light duty was available. On June 30,
2004, the employer’s workers’ compensation doctor concluded that the claimant had reached
maximum medical improvement. He was told he could no longer do the employer’s type of
work.

The doctor further determined that the claimant had a permanent partial impairment disability
(PPD), that he could do no overhead work or below his knees, with limited side work. He was
granted PPD workers’ compensation benefits from July 1, 2004 through September 29, 2005.
He had been conducting his work search, seeking employment in primarily retail or clerical
positions.

REASONING AND CONCLUSIONS OF LAW:

The first issue in this case is whether the claimant voluntarily quit, and if so, whether it was for
good cause attributable to the employer.

lowa Code section 96.5-1-d provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the illness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.
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lowa Code section 24.26(6)b provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(6) Separation because of illness, injury, or pregnancy.

b. Employment related separation. The claimant was compelled to leave employment
because of an illness, injury, or allergy condition that was attributable to the employment.
Factors and circumstances directly connected with the employment, which caused or
aggravated the illness, injury, allergy, or disease to the employee which made it
impossible for the employee to continue in employment because of serious danger to the
employee's health may be held to be an involuntary termination of employment and
constitute good cause attributable to the employer. The claimant will be eligible for
benefits if compelled to leave employment as a result of an injury suffered on the job.

In order to be eligible under this paragraph "b" an individual must present competent
evidence showing adequate health reasons to justify termination; before quitting have
informed the employer of the work-related health problem and inform the employer that
the individual intends to quit unless the problem is corrected or the individual is
reasonably accommodated. Reasonable accommodation includes other comparable
work which is not injurious to the claimant's health and for which the claimant must
remain available.

The claimant has satisfied the requirements of the rule. The employer was unable or unwilling
to provide reasonable accommodation in order to retain the claimant’s employment. “Good
cause attributable to the employer” does not require fault, negligence, wrongdoing or bad faith
by the employer, but may be attributable to the employment itself. Dehmel v. Employment
Appeal Board, 433 N.W.2d 700 (lowal988); Raffety v. lowa Employment Security Commission,
76 N.W.2d 787 (lowa 1956). Benefits are allowed, if the claimant is otherwise eligible.

The next issue in this case is whether the claimant is currently eligible for unemployment
insurance benefits by being able and available for employment.

lowa Code section 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

To be found able to work, "[a]n individual must be physically and mentally able to work in some
gainful employment, not necessarily in the individual's customary occupation, but which is
engaged in by others as a means of livelihood." Sierra v. Employment Appeal Board, 508
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N.wW.2d 719, 721 (lowa 1993); Geiken v. Lutheran Home for the Aged, 468 N.W.2d 223 (lowa
1991); 871 IAC 24.22(1). The claimant has demonstrated that he is able to work in some
gainful employment. Benefits are allowed, if the claimant is otherwise eligible.

The final issue is whether the claimant’s workers’ compensation benefits are deductible from his
unemployment insurance benefit eligibility.

lowa Code section 96.5-4-a-b provides:
An individual shall be disqualified for benefits:

4. Labor disputes. For any week with respect to which the department finds that the
individual's total or partial unemployment is due to a stoppage of work which exists
because of a labor dispute at the factory, establishment, or other premises at which the
individual is or was last employed, provided that this subsection shall not apply if it is
shown to the satisfaction of the department that:

a. The individual is not participating in or financing or directly interested in the labor
dispute which caused the stoppage of work; and

b. The individual does not belong to a grade or class of workers of which, immediately
before the commencement of the stoppage, there were members employed at the
premises at which the stoppage occurs, any of whom are participating in or financing or
directly interested in the dispute.

Provided, that if in any case separate branches of work which are commonly conducted as
separate businesses in separate premises are conducted in separate departments of the same
premises, each such department shall, for the purposes of this subsection, be deemed to be a
separate factory, establishment, or other premises.

871 IAC 24.13(3)d provides:

(3) Fully deductible payments from benefits. The following payments are considered as
wages; however, such payments are fully deductible from benefits on a dollar-for-dollar
basis:

d. Workers' compensation, temporary disability only. The payment shall be fully
deductible with respect to the week in which the individual is entitled to the workers'
compensation for temporary disability, and not to the week in which the payment is paid.

The claimant's workers’ compensation benefits are for a permanent partial disability, not a
temporary disability. ~Under the applicable statute and rules, the claimant’'s workers’
compensation benefits are not deductible from his unemployment insurance benefits. Benefits
are allowed, if the claimant is otherwise eligible.
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DECISION:

The representative’s February 8, 2005 decision (reference 01) is modified with no effect on the
parties. The claimant voluntarily left his employment with good cause attributable to the
employer. He is able and available for work. His permanent partial workers’ compensation
benefits are not deductible from his unemployment insurance benefits. Benefits are allowed,
provided he is otherwise eligible.

Id/pjs
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