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STATEMENT OF THE CASE:

The employer filed a timely appeal from the September 26, 2013, reference 01, decision that
allowed benefits to the claimant. After due notice was issued, a hearing was held by telephone
conference call before Administrative Law Judge Julie Elder on October 31, 2013. The claimant
did not respond to the hearing notice and did not participate in the hearing or request a
postponement of the hearing as required by the hearing notice. Dzemal Grcic, Benefits
Counselor, participated in the hearing on behalf of the employer. The administrative law judge
took official notice of the administrative file, particularly the information demonstrating whether
the employer participated in the fact-finding interview.

ISSUES:

The issues are whether the claimant voluntarily left his employment and whether he is overpaid
unemployment insurance benefits.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed as a full-time maintenance worker for Tyson Fresh Meats from
November 5, 2012 to August 17, 2013. The employer determined he abandoned his job, in
violation of its policy, by failing to call or show up for work for five consecutive workdays
beginning August 11, 2013.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
his employment without good cause attributable to the employer.

lowa Code § 96.5-1 provides:

An individual shall be disqualified for benefits:
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1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(4) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code § 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code 8 96.5, subsection
(1), paragraphs "a" through "i," and subsection 10. The following reasons for a voluntary
quit shall be presumed to be without good cause attributable to the employer:

(4) The claimant was absent for three days without giving notice to employer in violation
of company rule.

While there were notes from the fact-finding interview in the administrative file wherein the
claimant stated he had permission to be absent for the dates in question, that was not sworn
testimony. While the employer bears the burden of proof in a termination of employment case,
failing to call or show up for work for three consecutive work days is considered a voluntary
leaving of employment under the law. In that case, the burden of proof switches to the claimant
to demonstrate either that he did call, was not required to call for some reason, had permission
to be absent, etc. Because the claimant did not participate in the hearing he did not meet his
burden of proof. Consequently, inasmuch as the claimant failed to report for work or notify the
employer for three consecutive work days in violation of the employer’s policy, he is considered
to have voluntarily left his employment without good cause attributable to the employer.
Therefore, benefits are denied.

Because the claimant has been deemed ineligible for benefits, any benefits he has received
could constitute an overpayment. The unemployment insurance law requires benefits be
recovered from a claimant who receives benefits from an initial decision and is later denied
benefits from an appeal decision, even though the claimant acted in good faith and was not
otherwise at fault. In some cases, the claimant might not have to repay the overpayment if both
of the following conditions are met: 1) there was no fraud or willful misrepresentation by the
claimant; and 2) the employer failed to participate in the fact-finding interview. If the
overpayment is waived due to the employer’s failure to participate, that employer’s account
continues to be subject to charge for the overpaid amount. See lowa Code § 96.3-7.

Because the claimant has been deemed ineligible for benefits, any benefits he has received
could constitute an overpayment. The unemployment insurance law requires benefits be
recovered from a claimant who receives benefits from an initial decision and is later denied
benefits from an appeal decision, even though the claimant acted in good faith and was not
otherwise at fault. In some cases, the claimant might not have to repay the overpayment if both
of the following conditions are met: 1) there was no fraud or willful misrepresentation by the
claimant; and 2) the employer failed to participate in the fact-finding interview. If the
overpayment is waived due to the employer’s failure to participate, that employer’s account
continues to be subject to charge for the overpaid amount. See lowa Code 8§ 96.3-7.

In the case herein, the employer did participate in the fact-finding interview personally through
Kristi Fox. Consequently, the overpayment cannot be waived and the employer’s account is not
subject to charge.
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DECISION:

The September 26, 2013, reference 01, decision is reversed. The claimant voluntarily left his
employment without good cause attributable to the employer. Benefits are withheld until such
time as he has worked in and been paid wages for insured work equal to ten times his weekly
benefit amount, provided he is otherwise eligible. The claimant is overpaid benefits in the
amount of $2,968.00 and is obligated to repay the agency those benefits. The employer did
participate in the fact-finding interview and its account shall not be charged.

Julie Elder
Administrative Law Judge
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