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Section 96.4-3 — Able and Available
Section 96.3-7 — Recovery of Benefit Overpayment

STATEMENT OF THE CASE:

The claimant filed a timely appeal from the June 22, 2012, reference 02, decision that denied
benefits. After due notice was issued, a hearing was held by telephone conference call before
Administrative Law Judge Julie Elder on July 23, 2012. The claimant participated in the
hearing. Bekka Klopfenstein, office accountant, participated in the hearing on behalf of the
employer.

ISSUE:

The issue is whether the claimant is able and available for work.

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was hired as a full-time cleaning technician for Servpro November 9, 2011. She
worked in that capacity until being laid off May 23, 2012.

The claimant has claimed and received unemployment insurance benefits without reporting any
wages since August 6, 2011, prior to her hire date, and throughout her full-time employment
with this employer.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes that the claimant is not able
to work and available for work effective the week ending November 6, 2011.

lowa Code section 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:
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3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

The claimant began working full-time for Servpro November 9, 2011. When an individual is
working full-time, she is not considered able and available for work because she is working too
many hours to be considered able and available for other work as she is required to be prior to
receiving unemployment insurance benefits. Accordingly, benefits are denied.

The unemployment insurance law provides that benefits must be recovered from a claimant who
receives benefits and is later determined to be ineligible for benefits, even though the claimant
acted in good faith and was not otherwise at fault. However, the overpayment will not be
recovered when it is based on a reversal on appeal of an initial determination to award benefits
on an issue regarding the claimant's employment separation if: (1) the benefits were not
received due to any fraud or willful misrepresentation by the claimant and (2) the employer did
not participate in the initial proceeding to award benefits. The employer will not be charged for
benefits whether or not the overpayment is recovered. lowa Code section 96.3-7. In this case,
the claimant has received benefits but was not eligible for those benefits. The matter of
determining the amount of the overpayment and whether the overpayment should be recovered
under lowa Code section 96.3-7-b is remanded to the Agency.

DECISION:

The June 22, 2012, reference 02, decision is affirmed. The claimant is not able to work and
available for work effective November 6, 2011. Benefits are denied. The claimant has received
benefits but was not eligible for those benefits. The matter of determining the amount of the
overpayment and whether the overpayment should be recovered under lowa Code
section 96.3-7-b is remanded to the Agency.

Julie Elder
Administrative Law Judge
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