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Section 96.5-1 — Voluntary Leaving - Layoff

STATEMENT OF THE CASE:

Appeal Number: 06A-UI-06141-DT
OC: 05/07/06 R: 01
Claimant: Appellant (2)

This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4™ Floor—
Lucas Building, Des Moines, lowa 50319.

The appeal period will be extended to the next business
day if the last day to appeal falls on a weekend or a legal
holiday.

STATE CLEARLY

1. The name, address and social security number of the
claimant.

2. A reference to the decision from which the appeal is
taken.

3. That an appeal from such decision is being made and
such appeal is signed.

4.  The grounds upon which such appeal is based.

YOU MAY REPRESENT yourself in this appeal or you may
obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)

Edwin L. Sorenson (claimant) appealed a representative’s June 6, 2006 decision (reference 01)
that concluded he was not qualified to receive unemployment insurance benefits after a
separation from employment from Kvaerner Songer, Inc. (employer). After hearing notices were
mailed to the parties’ last-known addresses of record, a telephone hearing was held on July 6,
2006. This appeal was consolidated for hearing with one related appeal, 06A-UI-06142-DT.
The claimant participated in the hearing. The employer failed to respond to the hearing notice
and provide a telephone number at which a witness or representative could be reached for the
hearing and did not participate in the hearing. Based on the evidence, the arguments of the
claimant, and the law, the administrative law judge enters the following findings of fact,

reasoning and conclusions of law, and decision.
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ISSUE:

Was there a disqualifying separation from employment either through a voluntary quit without
good cause attributable to the employer or through a discharge for misconduct?

FINDINGS OF FACT:

The claimant started working for the employer on or about June 1, 2004. He worked full-time as
a concrete finisher on the employer's Council Bluffs, lowa, area power plant construction
project. His last day of work was November 30, 2005.

The claimant injured himself at work in October 2005. He continued to work on light duty
through November 30, 2005, but underwent rotator cuff surgery on December 1, 2005. He was
off work and receiving workers’ compensation benefits until May 10, 2006. On May 10, his
doctor released him to return to work with no restrictions. He contacted the employer the same
day and indicated he could return to work and volunteered to come in to take care of paperwork.
The employer then advised him that it did not need any finishers at that time and that he should
go back to the union hall and await work, which he did.

REASONING AND CONCLUSIONS OF LAW:
The first issue in this case is whether the claimant voluntarily quit.
lowa Code section 96.5-1 provides:

An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25 provides that, in general, a voluntary quit means discontinuing the employment
because the employee no longer desires to remain in the relationship of an employee with the
employer from whom the employee has separated. A voluntary leaving of employment requires
an intention to terminate the employment relationship accompanied by an overt act of carrying
out that intention. Bartelt v. Employment Appeal Board, 494 N.W.2d 684 (lowa 1993). The
employer asserted that the claimant was not discharged but that he quit. The administrative law
judge concludes that the employer has failed to satisfy its burden that the claimant voluntarily
quit. lowa Code section 96.6-2. As the separation was not a voluntary quit, it must be treated
as another form of separation.

871 IAC 24.1(113)a provides:

Separations. All terminations of employment, generally classifiable as layoffs, quits,
discharges, or other separations.

a. Layoffs. A layoff is a suspension from pay status (lasting or expected to last more
than seven consecutive calendar days without pay) initiated by the employer without
prejudice to the worker for such reasons as: lack of orders, model changeover,
termination of seasonal or temporary employment, inventory-taking, introduction of
laborsaving devices, plant breakdown, shortage of materials; including temporarily
furloughed employees and employees placed on unpaid vacations.
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Here, the employer had no work available for the claimant. Therefore, the separation was a
layoff for lack of work by the employer. Benefits are allowed.

DECISION:
The representative’s June 6, 2006 decision (reference 01) is reversed. The claimant did not
voluntarily quit and the employer did layoff the claimant for lack of work. The claimant is

gualified to receive unemployment insurance benefits, if he is otherwise eligible.
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