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This Decision Shall Become Final, unless within fifteen 
(15) days from the date below, you or any interested party 
appeal to the Employment Appeal Board by submitting 
either a signed letter or a signed written Notice of Appeal, 
directly to the Employment Appeal Board, 4th Floor—
Lucas Building, Des Moines, Iowa 50319. 
 
The appeal period will be extended to the next business day 
if the last day to appeal falls on a weekend or a legal 
holiday. 
 

STATE CLEARLY 
1. The name, address and social security number of the 

claimant. 
2. A reference to the decision from which the appeal is 

taken. 
3. That an appeal from such decision is being made and 

such appeal is signed. 
4. The grounds upon which such appeal is based. 
 
YOU MAY REPRESENT yourself in this appeal or you may 
obtain a lawyer or other interested party to do so provided 
there is no expense to Workforce Development.  If you wish 
to be represented by a lawyer, you may obtain the services 
of either a private attorney or one whose services are paid 
for with public funds.  It is important that you file your claim 
as directed, while this appeal is pending, to protect your 
continuing right to benefits. 
 
 
 
 
 
 

(Administrative Law Judge) 
 
 
 

(Decision Dated & Mailed) 
 

 
Section 96.5-2-a – Discharge/Misconduct 
 
STATEMENT OF THE CASE: 
      
The claimant filed a timely appeal from the March 14, 2006, reference 01, decision that denied 
benefits.  After due notice was issued, a hearing was held on April 27, 2006.  The claimant did 
participate through the interpretation of Olga Ayala and was represented by William Niebel, 
Attorney at Law.  The employer did participate through (representative) Tiffany Millikan, Senior 
Human Resources Generalist; Cory Behr, Supervisor; and Alfredo Moreno, Night Human 
Resources representative.   
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
claimant was employed as a continuous operations technician full time beginning March 5, 2001 
through February 15, 2006, when she was discharged.   
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The claimant does not speak fluent English.  She does not read English at all.  When the 
claimant received the fact-finding decision she was unable to read it.  She showed it to a legal 
aid attorney on April 3 when she was consulting about another matter.  At that time she learned 
that the decision was unfavorable toward her and that she had missed the deadline to file an 
appeal.  The appeal was filed on her behalf the very next day, April 4, by a legal aid attorney.   
 
The claimant was discharged because she failed to complete her certification or class work to 
allow her to continue working as a continuous operations technician.  The claimant was told on 
January 10, 2006, that she was in jeopardy of losing her job if she did not complete the required 
certification.  She was given a 30-day extension to complete her certification work or until the 
end of February 2006.  Without warning the employer decided not to let the claimant continue 
working past February 15, although she had been told she could have until the end of February 
to complete her certification work.  The claimant was successful at completing some of the 
requirements for the certification but was unable to complete the other requirements without 
additional help or training.  She asked for, but was not given, additional training.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
Iowa Code section 96.6-2 provides:   
 

2.  Initial determination.  A representative designated by the director shall promptly notify 
all interested parties to the claim of its filing, and the parties have ten days from the date 
of mailing the notice of the filing of the claim by ordinary mail to the last known address 
to protest payment of benefits to the claimant.  The representative shall promptly 
examine the claim and any protest, take the initiative to ascertain relevant information 
concerning the claim, and, on the basis of the facts found by the representative, shall 
determine whether or not the claim is valid, the week with respect to which benefits shall 
commence, the weekly benefit amount payable and its maximum duration, and whether 
any disqualification shall be imposed.  The claimant has the burden of proving that the 
claimant meets the basic eligibility conditions of section 96.4.  The employer has the 
burden of proving that the claimant is disqualified for benefits pursuant to section 96.5, 
except as provided by this subsection.  The claimant has the initial burden to produce 
evidence showing that the claimant is not disqualified for benefits in cases involving 
section 96.5, subsection 10, and has the burden of proving that a voluntary quit 
pursuant to section 96.5, subsection 1, was for good cause attributable to the employer 
and that the claimant is not disqualified for benefits in cases involving section 96.5, 
subsection 1, paragraphs “a” through “h”.  Unless the claimant or other interested party, 
after notification or within ten calendar days after notification was mailed to the 
claimant's last-known address, files an appeal from the decision, the decision is final 
and benefits shall be paid or denied in accordance with the decision.  If an 
administrative law judge affirms a decision of the representative, or the appeal board 
affirms a decision of the administrative law judge allowing benefits, the benefits shall be 
paid regardless of any appeal which is thereafter taken, but if the decision is finally 
reversed, no employer's account shall be charged with benefits so paid and this relief 
from charges shall apply to both contributory and reimbursable employers, 
notwithstanding section 96.8, subsection 5.  

 
The claimant did not have an opportunity to appeal the fact-finder's decision because the 
decision was not printed in a language she read.  The claimant does not speak or read English.  
The fact-finding decision was in English only.  Without the ability to read the decision, the 
claimant had no notice of a disqualification and no meaningful opportunity for appeal existed.  
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See Smith v. Iowa Employment Security Commission

 

, 212 N.W.2d 471, 472 (Iowa 1973).  The 
claimant timely appealed the decision, once it was read to her and she had the ability to 
understand the consequences of the decision.  Therefore, the appeal shall be accepted as 
timely. 

For the reasons that follow, the administrative law judge concludes the claimant was discharged 
from employment for no disqualifying reason. 
 
Iowa Code section 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 

2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Department of Job Service

 

, 275 N.W.2d 445, 448 (Iowa 
1979).   

The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The employer discharged the 
claimant and has the burden of proof to show misconduct.  Misconduct serious enough to 
warrant discharge is not necessarily serious enough to warrant a denial of job insurance 
benefits.  Such misconduct must be “substantial.”  When based on carelessness, the 
carelessness must actually indicate a “wrongful intent” to be disqualifying in nature.  Newman v. 
Iowa Department of Job Service, 351 N.W.2d 806 (Iowa App. 1984).  Poor work performance is 
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not misconduct in the absence of evidence of intent.  Miller v. Employment Appeal Board

 

, 423 
N.W.2d 211 (Iowa App. 1988).   

A failure to successfully complete required course work is not evidence of misconduct where 
there is an attempt in good faith to satisfy the requirements.  Holt v. IDJS

 

, 318 N.W.2d 28 (Iowa 
App. 1982).   

The claimant did attempt to stratify the certification requirements but was not given the training 
or help she needed.  The claimant was told that she would have an additional thirty days to 
complete the work, then without warning or explanation, prior to the thirty-day expiration period 
she was discharged.  The employer has not meet their burden of proving misconduct.  The 
employer's evidence does not establish that the claimant deliberately and intentionally acted in 
a manner she knew to be contrary to the employer's interests or standards. There was no 
wanton or willful disregard of the employer's standards. In short, substantial misconduct has not 
been established by the evidence.  Benefits are allowed, provided the claimant is otherwise 
eligible.   
      
 
DECISION: 
 
The March 14, 2006, reference 01, decision is reversed.  The claimant was discharged from 
employment for no disqualifying reason.  Benefits are allowed, provided the claimant is 
otherwise eligible. 
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