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STATEMENT OF THE CASE: 
 
The employer filed a timely appeal from the September 5, 2007, reference 01, decision that 
allowed benefits.  After due notice was issued, a telephone conference hearing was held on 
September 26, 2007.  Claimant responded to the hearing notice instructions but was not 
available when the hearing was called and did not participate.  Employer participated through 
Monte Priske and was represented by Lynn Corbeil of Johnson & Associates.  Employer’s 
Exhibit 1 was received. 
 
ISSUE: 
 
The issue is whether claimant quit the employment without good cause attributable to the 
employer or if she was discharged for reasons related to job misconduct sufficient to warrant a 
denial of unemployment benefits. 
 
FINDINGS OF FACT: 
 
Having heard the testimony and having reviewed the evidence in the record, the administrative 
law judge finds:  Claimant was employed as a full-time CNA from April 10, 1995 until April 21, 
2007, when she was involuntarily terminated from employment.  She was on FMLA from 
January 17, 2007, due to a non-work-related illness, and she failed to return to work at the 
expiration of the leave period.  (Employer’s Exhibit 1)  She has not notified employer at any 
point if she has been or when she might be expected to be medically released to return to work.  
She is eligible and encouraged to reapply for work upon her full medical release.   
 
Claimant’s ability to and availability for work effective July 15, 2007 has not yet been 
investigated or determined, nor has her failure to apply for suitable work given employer’s 
open-ended invitation to reapply upon a full medical release.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant did not quit but 
was discharged for no disqualifying reason. 
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Iowa Code § 96.5-1 provides:   
 

An individual shall be disqualified for benefits:  
 
1.  Voluntary quitting.  If the individual has left work voluntarily without good cause 
attributable to the individual's employer, if so found by the department. 

 
871 IAC 24.26(6)b provides:    
 

Voluntary quit with good cause attributable to the employer and separations not 
considered to be voluntary quits.  The following are reasons for a claimant leaving 
employment with good cause attributable to the employer: 
 
(6)  Separation because of illness, injury or pregnancy.   
 
b.  Employment related separation.  The claimant was compelled to leave employment 
because of an illness, injury, or allergy condition that was attributable to the employment.  
Factors and circumstances directly connected with employment which caused or 
aggravated the illness, injury, allergy, or disease to the employee which made it 
impossible for the employee to continue in employment because of serious danger to the 
employee's health may be held to be an involuntary termination of employment and 
constitute good cause attributable to the employer.  The claimant will be eligible for 
benefits if compelled to leave employment as a result of an injury suffered on the job.   
 
In order to be eligible under this paragraph "b" an individual must present competent 
evidence showing adequate health reasons to justify termination; before quitting have 
informed the employer of the work-related health problem and inform the employer that 
the individual intends to quit unless the problem is corrected or the individual is 
reasonably accommodated.  Reasonable accommodation includes other comparable 
work which is not injurious to the claimant's health and for which the claimant must 
remain available.   

 
The court in Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44 (Iowa Ct. App. 2004) noted that: 
 

"Insofar as the Employment Security Law is not designed to provide health and 
disability insurance, only those employees who experience illness-induced 
separations that can fairly be attributed to the employer are properly eligible for 
unemployment benefits." White v. Employment Appeal Bd., 487 N.W.2d 342, 345 
(Iowa 1992) (citing Butts v. Iowa Dep't of Job Serv., 328 N.W.2d 515, 517 (Iowa 
1983)). 
 
The statute provides an exception where: 
 
The individual left employment because of illness, injury or pregnancy upon the 
advice of a licensed and practicing physician, and upon knowledge of the 
necessity for absence immediately notified the employer, or the employer 
consented to the absence, and after recovering from the illness, injury or 
pregnancy, when recovery was certified by a licensed and practicing physician, 
the individual returned to the employer and offered to perform services and … 
the individual's regular work or comparable suitable work was not available, if so 
found by the department, provided the individual is otherwise eligible. Iowa Code 
§ 96.5(1)(d). 
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Section 96.5(1)(d) specifically requires that the employee has recovered from the 
illness or injury, and this recovery has been certified by a physician. The 
exception in section 96.5(1)(d) only applies when an employee is fully recovered 
and the employer has not held open the employee's position. White, 487 N.W.2d 
at 346; Hedges v. Iowa Dep't of Job Serv., 368 N.W.2d 862, 867 (Iowa Ct. App. 
1985); see also Geiken v. Lutheran Home for the Aged Ass'n, 468 N.W.2d 223, 
226 (Iowa 1991) (noting the full recovery standard of section 96.5(1)(d)). 
 
In the present case, the evidence clearly shows Gilmore was not fully recovered 
from his injury until March 6, 2003. Gilmore is unable to show that he comes 
within the exception of section 96.5(1)(d). Therefore, because his injury was not 
connected to his employment, he is considered to have voluntarily quit without 
good cause attributable to the employer, and is not entitled to unemployment … 
benefits. See White, 487 N.W.2d at 345; Shontz, 248 N.W.2d at 91. 

 
The claimant is not required to return to the employer to offer services after the medical 
recovery, because she had already been involuntarily terminated from her employment.  Thus, 
the separation was a discharge.   
 
Iowa Code § 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 
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Iowa Code § 96.5-1-d provides:   
 

An individual shall be disqualified for benefits:   
 
1.  Voluntary quitting.  If the individual has left work voluntarily without good cause 
attributable to the individual's employer, if so found by the department.  But the individual 
shall not be disqualified if the department finds that:   
 
d.  The individual left employment because of illness, injury or pregnancy upon the 
advice of a licensed and practicing physician, and upon knowledge of the necessity for 
absence immediately notified the employer, or the employer consented to the absence, 
and after recovering from the illness, injury or pregnancy, when recovery was certified by 
a licensed and practicing physician, the individual returned to the employer and offered 
to perform services and the individual's regular work or comparable suitable work was 
not available, if so found by the department, provided the individual is otherwise eligible.  

 
In spite of the expiration of the FMLA leave period, since claimant was still under medical care 
and had not yet been released to return to work as of the date of separation, no misconduct has 
been established.  Benefits are allowed, provided claimant is otherwise eligible. 
 
DECISION: 
 
The September 5, 2007, reference 01, decision is affirmed.  The claimant was discharged for no 
disqualifying reason.  Benefits are allowed, provided the claimant is otherwise eligible. 
 
REMAND:   
 
The availability for and ability to work and failure to apply issues delineated in the findings of fact 
is remanded to the claims section of Iowa Workforce Development for an initial investigation and 
determination. 
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
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