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STATEMENT OF THE CASE:

The employer/appellant, A.M. Cohron & Son Inc., filed an appeal from the August 7, 2019
(reference 02) lowa Workforce Development (“IWD”) unemployment insurance decision that
allowed benefits. The parties were properly notified about the hearing. A telephone hearing
was held on September 4, 2019. The hearing was held as a joint hearing with19A-UI-06344-
JC-T. The claimant did not respond to the notice of hearing to furnish a phone number with the
Appeals Bureau and did not participate in the hearing. The employer participated through Kathy
Sommers. Gerrie Anderson also participated. Employer Exhibit 1 was admitted. The
administrative law judge took official notice of the administrative records including the fact-
finding documents. Based on the evidence, the arguments presented, and the law, the
administrative law judge enters the following findings of fact, reasoning and conclusions of law,
and decision.

ISSUES:

Was the claimant discharged for disqualifying job-related misconduct?

Has the claimant been overpaid any unemployment insurance benefits, and if so, can the
repayment of those benefits to the agency be waived?

Can any charges to the employer’s account be waived?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant opened his claim with an effective date of December 23, 2018, in response to a
temporary layoff with the employer. The claimant last worked on January 15, 2019, when he
was again laid off due to a lack of work. The employer attempted to recall the claimant back to
work in February 2019. At that time, the claimant was unable to perform work as he underwent
medical treatment for serious and personal medical issue. He remained employed on a leave of
absence through the expiration of FMLA. The employer then discharged him when he was
unable to return to work on May 29, 2019, while he remained under medical care. He had
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remained in contact with the employer, and intended to return to work. He did not make weekly
continued claims for unemployment benefits after February 23, 2019.

The claimant was cleared by his doctor to return to work on July 11, 2019 and immediately
contacted the employer to return to work. The employer did not have work available for the
claimant until August 5, 2019. During the period of July 11, 2019 — August 5, 2019, the claimant
reopened his claim for unemployment benefits effective July 21, 2019. He did not make any
weekly continued claims after reestablishing his claim for benefits.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged for no disqualifying reason.

An unemployed person who meets the basic eligibility criteria receives benefits unless they are
disqualified for some reason. lowa Code § 96.4. Generally, disqualification from benefits is
based on three provisions of the unemployment insurance law that disqualify claimants until
they have been reemployed and they have been reemployed and have been paid wages for
insured work equal to ten times their weekly benefit amount. An individual is subject to such a
disqualification if the individual (1) “has left work voluntarily without good cause attributable to
the individual's employer” lowa Code § 96.5(1) or (2) is discharged for work —connected
misconduct, lowa Code § 96.5(2) a, or (3) fails to accept suitable work without good cause, lowa
Code § 96.5(3).

The first two disqualifications are premised on the occurrence of a separation of employment.
To be disqualified based on the nature of the separation, the claimant must either have been
fired for misconduct or have quit but not for good cause attributable to the employer. Generally,
the employer bears the burden of proving disqualification of the claimant. lowa Code § 96.6(2).
Where a claimant has quit, however, the claimant has “the burden of proving that a voluntary
quit was for good cause attributable to the employer pursuant to lowa Code section § 96.5(1).
Since the employer has the burden of proving disqualification, and the claimant only has the
burden of proving the justification for a quit, the employer also has the burden of providing that a
particular separation was a quit. The lowa Supreme Court has thus been explicitly, “the
employer has the burden of proving that a claimant’'s department from employment was
voluntary.” Irving v. Employment Appeal Board, 883, NW 2d 179, 210 (lowa 2016).

Quit not shown: lowa Code section § 96.5(1) provides:
An individual shall be disqualified for benefits:
1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

A voluntary quitting of employment requires that an employee exercise a voluntary choice
between remaining employed or terminating the employment relationship. Wills v. Emp’t Appeal
Bd., 447 N.W.2d 137, 138 (lowa 1989); Peck v. Emp’'t Appeal Bd., 492 N.W.2d 438, 440 (lowa
Ct. App. 1992). Generally, a quit is defined to be a “termination of employment initiated by the
employee for any reason except mandatory retirement or transfer to another establishment of
the same firm, or for service in the armed forces.” Furthermore, voluntary leaving of
employment requires an intention to terminate the employment relationship accompanied by an
overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608,
612 (lowa 1980). The evidence in this case does not support the claimant intended to separate
from employment or engaged in an overt act to carry out any intention.
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At most, the claimant’s separation from work from February to May 29, 2019 was a temporary
absence while he was medically unable to work. However, the employer initiated the end of that
voluntary leave period by terminating the employment prior to his medical release to return to
work based upon a calendar measurement rather than the treating physician’s opinion. Even
though employer's use of “termination” may not have meant “discharge,” it was clearly the
employer’s intention to initiate the separation rather than place claimant on an inactive
employee list or indefinite unpaid medical leave.

Because claimant was still on indefinite but temporary medical leave and in reasonable
communication with the employer about his medical status, which indicated his intention to
return to the employment when medically able to do so, and the employer terminated the
employment relationship before his release, the separation became involuntary and permanent
and is considered a discharge from employment.

lowa unemployment insurance law disqualifies individuals who are discharged from employment
for misconduct from receiving unemployment insurance benefits. lowa Code § 96.5(2)a. They
remain disqualified until such time as they requalify for benefits by working and earning insured
wages ten times their weekly benefit amount. Id.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep'’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

In the specific context of absenteeism the administrative code provides:

lowa Admin. Code r. 871-24.32(7) provides:
(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be

considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.
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871 IAC 24.32(7); See Higgins v. IDJS, 350 N.W.2d 187, 190 n. 1 (lowa 1984)(“rule
[2]4.32(7)...accurately states the law”).

Excessive absences are not considered misconduct unless unexcused. Absences due to
properly reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). An employer may
discharge an employee for any number of reasons or no reason at all if it is not contrary to
public policy, but if it fails to meet its burden of proof to establish job related misconduct as the
reason for the separation, employer incurs potential liability for unemployment insurance
benefits related to that separation. A reported absence related to illness or injury is excused for
the purpose of the lowa Employment Security Act. An employer’s absenteeism policy or leave
policy is not dispositive of the issue of qualification for benefits.

In spite of the expiration of the FMLA and other leave period, because the final cumulative
absence for which he was discharged was related to properly reported illness or injury and
related ongoing medical treatment, no misconduct has been established and no disqualification
is imposed. Benefits are allowed, provided the claimant is otherwise eligible.

Nothing in this decision should be interpreted as a condemnation of the employer’s right to
terminate the claimant. The employer had a right to follow its policies and procedures. The
analysis of unemployment insurance eligibility, however, does not end there. This ruling simply
holds that the employer did not meet its burden of proof to establish the claimant’s conduct
leading separation was misconduct under lowa law.

Because the claimant is eligible for benefits, the issues of overpayment and relief of charges are
moot.

DECISION:
The August 7, 2019 (reference 02) initial decision is affrmed. The claimant was discharged for

no disqualifying reason effective May 29, 2019. He is eligible for benefits, provided he meets all
other requirements.

Jennifer L. Beckman
Administrative Law Judge
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