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STATEMENT OF THE CASE:

The claimant filed an appeal from the December 19, 2017, (reference 01) unemployment
insurance decision that denied benefits based on voluntary quit. The parties were properly
notified of the hearing. A telephone hearing was held on February 27, 2018. The claimant
participated and testified. The employer participated through owner Andrew Presthus.
Department’s Exhibit D-1 was received into evidence.

ISSUES:

Is the appeal timely?

Did claimant voluntarily leave the employment with good cause attributable to the employer or
did employer discharge the claimant for reasons related to job misconduct sufficient to warrant a
denial of benefits?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full time as a mechanic from August 14, 2017, until this employment ended on
November 8, 2017, when he was discharged.

On November 8, 2017, claimant and Presthus had a conversation about money Presthus had
posted as bond for claimant. Claimant testified the conversation became heated and Presthus
told him to get his money or not to come back. Presthus admitted the two had a conversation
about claimant paying him back, but denied ever telling claimant not to come back to work.
Presthus testified, following his conversation with claimant, he left the shop to run some errands
and get lunch. Claimant was still there when Presthus left.

While Presthus was gone he visited a friend who also runs a shop in the area. During the
course of their conversation the friend mentioned claimant had been in recently and sold him
some golf cart tires. Presthus asked some follow-up questions about the tires and realized they
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matched the description of some tires he had in his shop. Presthus then returned to his shop
and found the tires missing. A full inventory was then completed and several other items,
including a $6,000.00 scanner were found to be missing. Claimant was also missing at the time
Presthus returned. Presthus testified claimant was the only employee with access to the
scanner. According to Presthus he then sent claimant several text messages asking where he
was and instructing him to return to work. When claimant did not respond Presthus contacted
the police. When claimant finally did respond he told Presthus he did not know anything about
the missing items. Claimant was then separated from employment. During the hearing
claimant denied he sold any golf tires to anyone during the time in question or that he knew
anything about the employer’s missing scanner.

A disqualifying unemployment insurance decision was mailed to the claimant's last known
address of record on December 19, 2017. The decision identified an appeal deadline of
December 29, 2017. Claimant testified he never received the decision, so sometime in late
January he called lowa Workforce Development to check on the status of his claim. Claimant
was informed that a decision had been made and told of his right to appeal. The IWD
representative told claimant he was going to mail him some paperwork, including a copy of the
December 19 decision and his appeal rights. Claimant filed his appeal on February 2, 2018, the
same day he received the promised paperwork in the mail.

REASONING AND CONCLUSIONS OF LAW:

The first issue to be considered in this appeal is whether the appellant's appeal is timely. The
administrative law judge determines it is.

lowa Code § 96.6(2) provides:

2. Initial determination. A representative designated by the director shall
promptly notify all interested parties to the claim of its filing, and the parties have
ten days from the date of mailing the notice of the filing of the claim by ordinary
mail to the last known address to protest payment of benefits to the claimant.
The representative shall promptly examine the claim and any protest, take the
initiative to ascertain relevant information concerning the claim, and, on the basis
of the facts found by the representative, shall determine whether or not the claim
is valid, the week with respect to which benefits shall commence, the weekly
benefit amount payable and its maximum duration, and whether any
disqualification shall be imposed. The claimant has the burden of proving that
the claimant meets the basic eligibility conditions of § 96.4. The employer has
the burden of proving that the claimant is disqualified for benefits pursuant to
§ 96.5, except as provided by this subsection. The claimant has the initial
burden to produce evidence showing that the claimant is not disqualified for
benefits in cases involving § 96.5, subsection 10, and has the burden of proving
that a voluntary quit pursuant to § 96.5, subsection 1, was for good cause
attributable to the employer and that the claimant is not disqualified for benefits in
cases involving § 96.5, subsection 1, paragraphs “a” through “h”. Unless the
claimant or other interested party, after notification or within ten calendar days
after notification was mailed to the claimant's last known address, files an appeal
from the decision, the decision is final and benefits shall be paid or denied in
accordance with the decision. If an administrative law judge affirms a decision of
the representative, or the appeal board affirms a decision of the administrative
law judge allowing benefits, the benefits shall be paid regardless of any appeal
which is thereafter taken, but if the decision is finally reversed, no employer's
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account shall be charged with benefits so paid and this relief from charges shall
apply to both contributory and reimbursable employers, notwithstanding § 96.8,
subsection 5.

The appellant did not have an opportunity to appeal the fact-finder's decision because the
decision was not received. Without notice of a disqualification, no meaningful opportunity for
appeal exists. See Smith v. lowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (lowa 1973).
Claimant filed his appeal on February 2, 2018, the same day he first received a copy of the
decision with his appeal rights.

The next issue that must be decided is whether claimant voluntarily quit employment with good
cause attributable to the employer or was discharge for reasons related to job misconduct. For
the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment due to job-related misconduct. Benefits are denied.

lowa Code section 96.5(2)a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer
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made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. lowa Dep't of Job Serv., 364 N.W.2d 262 (lowa
Ct. App. 1984). Misconduct must be “substantial” to warrant a denial of job insurance benefits.
Newman v. lowa Dep't of Job Serv., 351 N.W.2d 806 (lowa Ct. App. 1984). Negligence does
not constitute misconduct unless recurrent in nature; a single act is not disqualifying unless
indicative of a deliberate disregard of the employer’s interests. Henry v. lowa Dep't of Job
Serv., 391 N.w.2d 731 (lowa Ct. App. 1986).

The decision in this case rests, at least in part, on the credibility of the witnesses. It is the duty
of the administrative law judge as the trier of fact in this case, to determine the credibility of
witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of LeClaire, 728
N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all, part or none of
any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996). In assessing
the credibility of witnesses, the administrative law judge should consider the evidence using his
or her own observations, common sense and experience. Id.. In determining the facts, and
deciding what testimony to believe, the fact finder may consider the following factors: whether
the testimony is reasonable and consistent with other believable evidence; whether a witness
has made inconsistent statements; the witness's appearance, conduct, age, intelligence,
memory and knowledge of the facts; and the witness's interest in the trial, their motive, candor,
bias and prejudice. Id. After assessing the credibility of the witnesses who testified during the
hearing, considering the applicable factors listed above, and using her own common sense and
experience, the administrative law judge finds the employer’s version of events to be more
credible than claimant’s recollection of those events.

Taking property that belongs to the employer without permission to do so is theft from the
employer. Theft from an employer is generally disqualifying misconduct. Ringland Johnson,
Inc. v. Hunecke, 585 N.W.2d 269, 272 (lowa 1998). In Ringland, the Court found a single
attempted theft to be misconduct as a matter of law. In this case, the claimant deliberately
disregarded the employer’s interest when he took its property, and sold some of it for his own
financial benefit, without permission. The claimant engaged in disqualifying misconduct even
without previous warning. Benefits are denied.

DECISION:

The December 19, 2017, (reference 01) unemployment insurance decision is modified with no
change in effect. The appeal is timely. The claimant did not voluntarily quit, but was discharged
from employment due to job-related misconduct. Benefits are withheld until such time as he has
worked in and been paid wages for insured work equal to ten times his weekly benefit amount,
provided he is otherwise eligible.

Nicole Merrill
Administrative Law Judge

Decision Dated and Mailed

nm/rvs



