
IOWA WORKFORCE DEVELOPMENT 
UNEMPLOYMENT INSURANCE APPEALS 

 
 
 
ASHLEY A MARTIN 
Claimant 
 
 
 
FERGUSON ENTERPRISES INC 
Employer 
 
 
 

68-0157 (9-06) - 3091078 - EI 

 
 

APPEAL NO.  11A-UI-09970-LT 
 

ADMINISTRATIVE LAW JUDGE 
DECISION 

 
 
 
 

OC:  06/26/11     
Claimant:  Appellant  (2) 

Iowa Code § 96.5(2)a – Discharge for Misconduct 
      
STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the July 18, 2011 (reference 01) decision that denied benefits.  
After due notice was issued, a hearing was held by telephone conference call on August 22, 
2011.  Claimant participated.  Employer did not respond to the hearing notice instructions and 
did not participate.  Claimant’s Exhibit A was admitted to the record.  Employer’s Exhibit One 
was admitted to the record. 
 
ISSUE: 
 
The issue is whether claimant was discharged for reasons related to job misconduct sufficient to 
warrant a denial of benefits.   
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed full-time as a UPS associate and was separated from employment on June 23, 
2011.  She reported her tardiness on June 23, 2011 to a receptionist because managers were in 
a meeting.  She was tardy because the front and rear car windows were broken in a storm 
overnight and she could not drive the vehicle in that condition.  Later that day, manager Nicole 
gave her permission to leave early the same day because of the circumstances so she could 
complete insurance business and related issues.  She did not have a chance to provide 
supporting documentation before she was fired.  She does not recall the reasons for the earlier 
tardiness but all other absences were related to her or her infant daughter’s illnesses.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant was discharged 
from employment for no disqualifying reason. 
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Iowa Code § 96.5-2-a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
871 IAC 24.32(7) provides:   
 

(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is an 
intentional disregard of the duty owed by the claimant to the employer and shall be 
considered misconduct except for illness or other reasonable grounds for which the 
employee was absent and that were properly reported to the employer.   

 
871 IAC 24.32(8) provides:   
 

(8)  Past acts of misconduct.  While past acts and warnings can be used to determine 
the magnitude of a current act of misconduct, a discharge for misconduct cannot be 
based on such past act or acts.  The termination of employment must be based on a 
current act. 

 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The issue is not whether the 
employer made a correct decision in separating claimant, but whether the claimant is entitled to 
unemployment insurance benefits.  Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What 
constitutes misconduct justifying termination of an employee and what misconduct warrants 
denial of unemployment insurance benefits are two separate decisions.  Pierce v. IDJS, 425 
N.W.2d 679 (Iowa App. 1988).  The determination of whether unexcused absenteeism is 
excessive necessarily requires consideration of past acts and warnings.  The term 
“absenteeism” also encompasses conduct that is more accurately referred to as “tardiness.”  An 
absence is an extended tardiness, and an incident of tardiness is a limited absence.  Absences 
related to issues of personal responsibility such as transportation, lack of childcare, and 
oversleeping are not considered excused.  Higgins v. Iowa Department of Job Service, 350 
N.W.2d 187 (Iowa 1984).  Absences due to properly reported illness or injury cannot constitute 
job misconduct since they are not volitional.  Cosper v. Iowa Department of Job Service, 321 
N.W.2d 6 (Iowa 1982).  The issue is not whether the employer made a correct decision in 
separating claimant, but whether the claimant is entitled to unemployment insurance benefits.  
Infante v. IDJS, 364 N.W.2d 262 (Iowa App. 1984).  What constitutes misconduct justifying 
termination of an employee and what misconduct warrants denial of unemployment insurance 
benefits are two separate decisions.  Pierce v. IDJS, 425 N.W.2d 679 (Iowa App. 1988).  
Absences related to lack of childcare are generally held to be unexcused.  Harlan v. Iowa 
Department of Job Service, 350 N.W.2d 192 (Iowa 1984).  However, a good faith inability to 
obtain childcare for a sick infant may be excused.  McCourtney v. Imprimis Technology, Inc., 
465 N.W.2d 721 (Minn. App. 1991). 
 
An employer’s no-fault absenteeism policy is not dispositive of the issue of qualification for 
benefits.  An absence related to transportation issues is generally considered an unexcused 
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absence.  However, the final absence was related to overnight storm damage and was not 
within claimant’s control.  The employer has not established a current or final act of misconduct 
and the claimant may not be disqualified for past acts of misconduct, benefits are allowed.  
Benefits are allowed. 
 
DECISION: 
 
The July 18, 2011 (reference 01) decision is reversed.  The claimant was discharged from 
employment for no disqualifying reason.  Benefits are allowed, provided the claimant is 
otherwise eligible.  The benefits withheld shall be paid to claimant.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
 
 
______________________ 
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