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lowa Code § 96.5(2)a — Discharge for Misconduct
STATEMENT OF THE CASE:

The employer filed an appeal from the January 10, 2013 (reference 01) decision that allowed
benefits. After due notice was issued, a hearing was held by telephone conference call on
February 14, 2013. Claimant participated. Employer participated through assistant manager
Stephanie Cheeley. Claimant’s Exhibit A was received.

ISSUE:
Was the claimant discharged for disqualifying job related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full-time as a cashier and kitchen worker and was separated from employment
on December 17, 2012. She was discharged for being absent December 12, 13, and 14 due to
properly reported and excused illness. She was not told she was discharged because of being
upset and crying about the written warning. She was upset since she had been told to and did
present medical excuses for the absences. She was not warned that if she did not calm down
she would be fired. She was not outside screaming and yelling but took the phone outside at
the direction of Cheeley. Then manager Jodi Waters was not present but told Cheeley by
phone to discharge claimant.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was discharged
from employment for no disqualifying reason.

lowa Code section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:
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a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proof in establishing disqualifying job misconduct. Excessive
absences are not considered misconduct unless unexcused. Absences due to properly
reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982). A determination as to whether
an absence is excused or unexcused does not rest solely on the interpretation or application of
the employer’s attendance policy. Absences due to properly reported illness cannot constitute
work-connected misconduct since they are not volitional, even if the employer was fully within its
rights to assess points or impose discipline up to or including discharge for the absence under
its attendance policy. lowa Admin. Code r. 871-24.32(7); Cosper, supra; Gaboritv. Emp't
Appeal Bd., 734 N.W.2d 554 (lowa Ct. App. 2007). Medical documentation is not essential to a
determination that an absence due to illness should be treated as excused. Gaborit, supra.

The employer has not established that claimant had excessive absences which would be
considered unexcused for purposes of unemployment insurance eligibility. Because her
absences were related to properly reported illness or other reasonable grounds, no final or
current incident of unexcused absenteeism occurred which establishes work-connected
misconduct and no disqualification is imposed. The other conduct for which claimant was
discharged was merely an isolated incident of poor judgment and inasmuch as employer had
not previously warned claimant she would be fired if she did not calm down, it has not met the
burden of proof to establish that claimant acted deliberately or with recurrent negligence in
violation of a directive, company policy, procedure, or prior warning. An employee is entitled to
fair warning that the employer will no longer tolerate certain performance and conduct. Without
fair warning, an employee has no reasonable way of knowing that there are changes that need
be made in order to preserve the employment. If an employer expects an employee to conform
to certain expectations or face discharge, appropriate (preferably written), detailed, and
reasonable notice should be given.
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DECISION:

The January 10, 2013 (reference 01) decision is affirmed. Claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided she is otherwise
eligible.

Dévon M. Lewis
Administrative Law Judge
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