IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS

DANIEL W SHELDON APPEAL 15A-UI-13573-JCT

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

ASHLEY INDUSTRIAL MOLDING INC
Employer

OC: 11/15/15
Claimant: Appellant (2)

lowa Code § 96.5(2)a — Discharge for Misconduct
lowa Admin. Code r. 871-24.32(7) — Excessive Unexcused Absenteeism
lowa Code 8§ 96.5(1) — Voluntary Quitting

STATEMENT OF THE CASE:

The claimant filed an appeal from the December 7, 2015 (reference 01) unemployment
insurance decision that denied benefits based upon separation. The parties were properly
notified about the hearing. A telephone hearing was held on January 4, 2016. The claimant
participated personally. Although properly notified for the hearing, the employer did not furnish
a phone number for itself or representative to participate.

ISSUE:
Was the claimant discharged for disqualifying job-related misconduct?
FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds:
The claimant was employed full time as a general laborer and was separated from employment
on November 17, 2015.

The employer has an attendance policy which applies point values to attendance infractions,
including absences and tardies, regardless of reason for the infraction. The policy also provides
that an employee will be warned as points are accumulated and will be discharged upon
receiving nine points. The claimant was made aware of the employer’s policy at the time of hire.
On November 11, 2015, the claimant met with the employer, by way of Janelle Smith, because
his three-year old son had pink eye. He had a doctor’'s note to excuse his absence for the
following day due to the pink eye. The claimant was told by Ms. Smith that he was at 8.5 points
and missing the following day would result in his termination, even with a doctor’'s note to
excuse the absence. He was told “you have no options.” The claimant went to work on
November 12, 2015 even though he had a doctor’s note because he did not want to lose his job.
He was scheduled off work November 13, 14, and 15. On November 16, 2015, the claimant
had contracted pink eye from his son and called the attendance line to report his absence.
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Based on the discussion with Ms. Smith on November 11, 2015, the claimant was aware that no
exceptions would be made and he would be discharged for pointing out. The employer did not
return the claimant’s call or inquire about the absence.

The employer did not attend the hearing or provide any written documentation for the hearing in
lieu of appearance.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant was discharged
from employment for no disqualifying reason.

lowa unemployment insurance law disqualifies claimants who voluntarily quit employment
without good cause attributable to the employer or who are discharged for work-connected
misconduct. lowa Code 88 96.5(1) and 96.5(2)a. A voluntary quitting of employment requires
that an employee exercise a voluntary choice between remaining employed and terminating the
employment relationship. Wills v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (lowa 1989); Peck v.
Emp't Appeal Bd., 492 N.W.2d 438, 440 (lowa Ct. App. 1992). A voluntary leaving of
employment requires an intention to terminate the employment relationship accompanied by an
overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608,
612 (lowa 1980). In this case, the claimant did not have the option of remaining employed nor
did he express intent to terminate the employment relationship. Where there is no expressed
intention or act to sever the relationship, the case must be analyzed as a discharge from
employment. Peck v. Emp’'t Appeal Bd., 492 N.W.2d 438 (lowa Ct. App. 1992).

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

The employer has the burden of proof in establishing disqualifying job misconduct.
An employer’s point system or no-fault absenteeism policy is not dispositive of the issue of
qualification for benefits. Absences must be both excessive and unexcused to result in a finding
of misconduct. Absences due to properly reported illness cannot constitute work-connected
misconduct since they are not volitional, even if the employer was fully within its rights to assess
points or impose discipline up to or including discharge for the absence under its attendance
policy. lowa Admin. Code r. 871-24.32(7); Cosper, supra; Gaboritv. Emp't Appeal Bd.,
734 N\W.2d 554 (lowa Ct. App. 2007). Medical documentation is not essential to a
determination that an absence due to iliness should be treated as excused. Gaborit, supra.
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In this case, the claimant was aware of the employer’s policy and that his job was in jeopardy
due to his points. When the claimant made the employer aware on November 11, 2015, that he
had a doctor’s note for his son’s pink eye to excuse his absence for the following day, he was
told by the employer he had “no options” to preserve his job if he did not show up. So the
claimant worked despite the doctor’s note but was afflicted with pink eye himself and called off
November 16, 2015; causing him to point out. No evidence was presented that the claimant did
not properly call off the absence or notify the employer as the policy requires.

The employer has not established that claimant had excessive absences which would be
considered unexcused for purposes of unemployment insurance eligibility. Because the last
absence was related to properly reported illness or other reasonable grounds, no final or current
incident of unexcused absenteeism occurred which establishes work-connected misconduct.
Since the employer has not established a current or final act of misconduct, and, without such,
the history of other incidents need not be examined. While the employer may have been
justified in discharging the claimant, work-connected misconduct as defined by the
unemployment insurance law has not been established in this case. Accordingly, benefits are
allowed.

Nothing in this decision should be interpreted as a condemnation of the employer’s right to
terminate the claimant for violating its policies and procedures. The employer had a right
to follow its policies and procedures. The analysis of unemployment insurance eligibility,
however, does not end there. This ruling simply holds that the employer did not meet its burden
of proof to establish the claimant’s conduct leading separation was misconduct under lowa law.
Since the employer has not met its burden of proof, benefits are allowed.

DECISION:
The December 7, 2015 (reference 01) unemployment insurance decision is reversed. The

claimant was discharged from employment for no disqualifying reason. Benefits are allowed,
provided he is otherwise eligible.

Jennifer L. Coe
Administrative Law Judge
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