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STATEMENT OF THE CASE:

The claimant filed a timely appeal from the September 29, 2009, reference 01, decision that
denied benefits. After due notice was issued, a hearing was held on December 21, 2009. The
claimant did participate. The employer did participate through Michael Dyer, Technology
Manager. Department’s Exhibit D-1 was received. Employer’s Exhibit One was received.

ISSUES:

Did the claimant file a timely appeal?

Was the claimant discharged for work related misconduct?
FINDINGS OF FACT:

Having reviewed the testimony and all of the evidence in the record, the administrative law
judge finds: Claimant was employed as a technical service specialist Il full time beginning
August 1, 2005 through September 2, 2009 when he was discharged. The employer routinely
engages in monitoring employee internet usage. The claimant was warned initially on March 5
about inappropriate use of the internet e-mail system. On May 5 he was warned after the
employer monitored his computer usage on April 16 and April 17 and observed him playing
internet video games. The claimant was told that playing internet video games on his work
computer was not allowed no matter what. He was warned at that time that any similar conduct
or behavior could lead to his discharge. On August 26 the claimant’s work computer was again
monitored by the employer and they discovered that he was playing internet video games for
over forty-five minutes. He was also noted to view websites that contained inappropriate
sexually suggestive photographs. The claimant was discharged on September 2 for repeated
violations of the employer’s internet usage policy.

A disqualification decision was mailed to the claimant's address of record on September 29,
2009. The claimant filed an appeal before October 10, 2009 but the appeal was not received by
the Agency. When the claimant later learned that the Agency had not received his appeal, he
refiled the appeal.
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REASONING AND CONCLUSIONS OF LAW:

The first issue to be considered in this appeal is whether the claimant's appeal is timely. The
administrative law judge determines it is.

lowa Code § 96.6-2 provides:

2. Initial determination. A representative designated by the director shall promptly notify
all interested parties to the claim of its filing, and the parties have ten days from the date
of mailing the notice of the filing of the claim by ordinary mail to the last known address
to protest payment of benefits to the claimant. The representative shall promptly
examine the claim and any protest, take the initiative to ascertain relevant information
concerning the claim, and, on the basis of the facts found by the representative, shall
determine whether or not the claim is valid, the week with respect to which benefits shall
commence, the weekly benefit amount payable and its maximum duration, and whether
any disqualification shall be imposed. The claimant has the burden of proving that the
claimant meets the basic eligibility conditions of section 96.4. The employer has the
burden of proving that the claimant is disqualified for benefits pursuant to section 96.5,
except as provided by this subsection. The claimant has the initial burden to produce
evidence showing that the claimant is not disqualified for benefits in cases involving
section 96.5, subsection 10, and has the burden of proving that a voluntary quit pursuant
to section 96.5, subsection 1, was for good cause attributable to the employer and that
the claimant is not disqualified for benefits in cases involving section 96.5, subsection 1,
paragraphs “a” through “h”. Unless the claimant or other interested party, after
notification or within ten calendar days after notification was mailed to the claimant's last
known address, files an appeal from the decision, the decision is final and benefits shall
be paid or denied in accordance with the decision. If an administrative law judge affirms
a decision of the representative, or the appeal board affirms a decision of the
administrative law judge allowing benefits, the benefits shall be paid regardless of any
appeal which is thereafter taken, but if the decision is finally reversed, no employer's
account shall be charged with benefits so paid and this relief from charges shall apply to
both contributory and reimbursable employers, notwithstanding section 96.8,
subsection 5.

The claimant did file a timely appeal but it was not received by the Agency. When he learned
that his appeal had not been received he refiled it. Therefore, the appeal shall be accepted as

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment due to job-related misconduct.

lowa Code § 96.5-2-a provides:

An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.
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871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

The claimant knew that playing internet video games on his work computer was never allowed
yet he repeatedly engaged in the same behavior after being warned not to do so. The
claimant’'s actions were not in the employer's best interest and do constitute sufficient
misconduct to disqualify him from receipt of unemployment insurance benefits. Benefits are
denied.

DECISION:

The September 29, 2009, reference 01, decision is affirmed. The claimant’s appeal is timely.
The claimant was discharged from employment due to job-related misconduct. Benefits are
withheld until such time as he has worked in and been paid wages for insured work equal to ten
times his weekly benefit amount, provided he is otherwise eligible.

Teresa K. Hillary
Administrative Law Judge

Decision Dated and Mailed
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