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NOTICE
THIS DECISION BECOMES FINAL unless (1) a request for a REHEARING is filed with the
Employment Appea Board within 20 days of the date of the Board's decision or, (2) aPETITION TO
DISTRICT COURT ISFILED WITHIN 30 days of the date of the Board's decision.

A REHEARING REQUEST shall state the specific grounds and relief sought. If the rehearing request
is denied, a petition may be filed in DISTRICT COURT within 30 days of the date of the denial.

SECTION: 96.5-2-a

DECISION
UNEMPLOYMENT BENEFITSARE ALLOWED IF OTHERWISE ELIGIBLE
The employer appeded this case to the Employment Appeal Board. The members of the Employment
Appea Board, one member concurring, reviewed the entire record. The Appea Board finds the
administrative law judge's decision is correct. The administrative law judge's Findings of Fact and

Reasoning and Conclusions of Law are adopted by the Board as its own. The administrative law judge' s
decison is AFFIRMED.

John A. Peno

Elizabeth L. Seiser
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CONCURRING OPINION OF MONIQUE F. KUESTER:

| agree with my fellow board members that the administrative law judge' s decision should be affirmed;
however, | would comment that while the employer may have compelling business reasons to terminate
the claimant, conduct that might warrant a discharge from employment will not necessarily sustain a
disqualification from job insurance benefits. Budding v. lowa Department of Job Service, 337 N.W. 2d
219 (lowa App. 1983.) | find it credible that the clamant was showing the co-worker her baby’s
ultrasound. The policy submitted into evidence addresses the use of the cell phone. However, | do not
believe that the claimant’s actions congtituted “use” in that she was not making a call or engaging in
behavior that could congtitute usage. Instead, | would find that her behavior was the equivaent of
pulling out a paper photo.

The second act of insubordination does not rise to the level of misconduct since the clamant waked
away in an attempt to defuse the situation. The employer would significantly enhance their case if they
would have provided a direct witness to the incident. It may also be beneficia to the employer if they
review their policies and procedures to ensure that they accurately reflect the intent of the facility.

In the end, 1 would conclude that the claimant may have used poor judgment in failing to hand over the
phone, but this choice does not constitute misconduct under unemployment law. | would therefore allow
benefits provided the claimant is otherwise digible.

Monique F. Kuester
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