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Section 96.4(3) — Able and Available
STATEMENT OF THE CASE:

The claimant, Dawn Shackleton, filed an appeal from a decision dated August 29, 2006,
reference 02. The decision disqualified her from receiving unemployment benefits. After due
notice was issued a hearing was held by telephone conference call on September 25, 2006.
The claimant participated on her own behalf. The employer, Kelly Services, did not provide a
telephone number where a representative could be contacted and did not participate.

ISSUE:
The issue is whether the claimant is able and available for work.
FINDINGS OF FACT:

Dawn Shackleton was employed by Kelly Services beginning December 1, 2005. She was
assigned to a client company, Kraft, from the beginning. All employees bid on a certain number
of days they are willing to work the next week. Ms. Shackleton usually bid on three or four days
per week.

For the weeks from July 30 through August 5, 2006, Ms. Shackleton bid for four days and for
the week August 6 through 12, 2006, she bid for four days, the same number of days per week
she had bit throughout the course of her employment.

The employer received the hearing notice prior to the September 28, 2006 hearing. The
instructions inform the parties that if the party does not contact the Appeals Section and provide
the phone number at which the party can be contacted for the hearing, the party will not be
called for the hearing. The first time the employer directly contacted the Appeals Section was
on September 28, 2006, after the scheduled start time for the hearing. The employer had not
read all the information on the hearing notice, and had assumed that the Appeals Section would
initiate the telephone contact even without a response to the hearing notice.
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REASONING AND CONCLUSIONS OF LAW:
lowa Code section 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

The claimant is able and available for work as she bid on the same number of hours for the
weeks from July 30 through August 12, 2006, as she had throughout the course of her
employment. She is able and available to the same extent as she was in prior weeks.

The next issue is whether the record should be reopened. The judge concludes it should not.
871 IAC 26.14(7) provides:

(7) If a party has not responded to a notice of telephone hearing by providing the
appeals section with the names and telephone numbers of its withesses by the
scheduled time of the hearing, the presiding officer may proceed with the hearing.

a. If an absent party responds to the hearing notice while the hearing is in progress, the
presiding officer shall pause to admit the party, summarize the hearing to that point,
administer the oath, and resume the hearing.

b. If a party responds to the notice of hearing after the record has been closed and any
party which has participated is no longer on the telephone line, the presiding officer shall
not take the evidence of the late party. Instead, the presiding officer shall inquire as to
why the party was late in responding to the notice of hearing. For good cause shown,
the presiding officer shall reopen the record and cause further notice of hearing to be
issued to all parties of record. The record shall not be reopened if the presiding officer
does not find good cause for the party's late response to the notice of hearing.

c. Failure to read or follow the instructions on the notice of hearing shall not constitute
good cause for reopening the record.

The first time the employer called the Appeals Section for the September 28, 2006 hearing was
after the hearing had been closed. Although the employer may have intended to participate in
the hearing, the employer failed to read or follow the hearing notice instructions and did not
contact the Appeals Section as directed prior to the hearing. The rule specifically states that
failure to read or follow the instructions on the hearing notice does not constitute good cause to
reopen the hearing. The employer did not establish good cause to reopen the hearing.
Therefore, the employer’s request to reopen the hearing is denied.
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DECISION:

The representative’s decision of August 29, 2006, reference 02, is reversed. Dawn Shackleton
is able and available for work and eligible for benefits, provided she is otherwise qualified.

Bonny G. Hendricksmeyer
Administrative Law Judge
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