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STATEMENT OF THE CASE: 
 
Robert Bailey (claimant) appealed a representative’s September 21, 2020, decision 
(reference 01) that concluded ineligibility to receive unemployment insurance benefits after a 
separation from work with Data Business Equipment (employer).  After hearing notices were 
mailed to the parties’ last-known addresses of record, a telephone hearing was held on 
December 9, 2020.  The claimant participated personally.  The employer participated by Justine 
Peebles, Head of Human Resources and Regulatory Compliance, and Mike Jones, Service 
Manager.    
 
Exhibit D-1 was received into evidence.  The administrative law judge took official notice of the 
administrative file.   
 
ISSUE: 
 
The issue is whether the appeal was filed in a timely manner and, if so, whether the claimant 
was separated from employment for any disqualifying reason. 
 
FINDINGS OF FACT: 
 
The administrative law judge, having heard the testimony and considered all of the evidence in 
the record, finds that:  The claimant was hired on July 23, 2018, as a full-time service 
technician.  In January 2020, the claimant signed for receipt of the employer’s handbook.   The 
employer prohibits sexual harassment and inappropriate behavior.  The handbook states, 
“Sexual harassment is not limited to conduct motivated by sexual attraction and may occur 
between members of the opposite sex or the same sex.  Data Business equipment policy is 
broader than the legal standards our policy may be violated even if the person did not intend to 
give offense or believe that his or her conduct was welcome.” 
 
The claimant worked from home and on the road.  The employer sent the claimant packages at 
his local United Parcel Service (UPS) location.  He collected packages from this location for 
work once or twice per day.  He usually dealt with a female worker at the UPS store.   
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The female filed a sexual harassment complaint at her work after six months of issues with the 
claimant.  She said the claimant was sexually harassing her by asking her to dinner and lunch.  
The female noticed the claimant was appearing at the UPS store when he did not have 
business at the store to say hello or parking his car in front of the store for long periods.  
Sometimes he appeared at the store multiple times per day.  The claimant wanted to teach the 
female about computer science.  He told her he had the ability to access into all the cellphones 
in the area.  The female became frightened of the claimant’s behavior.  One manager and three 
co-workers witnessed the claimant’s statements and actions.  As UPS limited the claimant’s 
access to the female, the claimant became increasingly angry and stomped his feet in the store.  
UPS notified the employer of the complaint against the claimant.  The claimant was not allowed 
to enter the UPS store again or UPS would file criminal charges. 
 
The employer talked to the claimant on March 30, 2020, about the allegations.  The claimant 
admitted that he frequently dealt with a female at the customer service desk at the UPS office.  
He felt the two of them had a lot in common and was interested in her classes she was taking in 
computer science.  The claimant said things to her and he noticed when she blushed.  The 
claimant asked her to lunch/dinner at least once.  The female did not accept.  He showed her 
his personal phone and android tablet.  The claimant thought the female “had a sun shiny 
disposition and a warm personality.  Sometimes seeing her was the best part of his day”.   The 
employer terminated the claimant for violation of the employer’s policy.   
 
A disqualification decision was mailed to the claimant’s last known address of record on 
September 21, 2020.  The claimant did not receive the decision.  The decision contained a 
warning that an appeal must be postmarked or received by the Appeals Section by October 1, 
2020.  The appeal was not filed until October 7, 2020, which is after the date noticed on the 
disqualification decision. 
 
The claimant filed for unemployment insurance benefits with an effective date of March 29, 
2020.  His weekly benefit amount was determined to be $481.00.  The claimant received 
benefits from March 29, 2020, to the week ending September 12, 2020.  This is a total of 
$11,540.00 in state unemployment insurance benefits after the separation from employment.  
He also received $10,200.00 in Federal Pandemic Unemployment Compensation for the 
seventeen-week period ending July 25, 2020.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
Iowa Code section 96.6(2) provides:   
 

2.  Initial determination.  A representative designated by the director shall promptly notify all 
interested parties to the claim of its filing, and the parties have ten days from the date of 
mailing the notice of the filing of the claim by ordinary mail to the last known address to 
protest payment of benefits to the claimant.  The representative shall promptly examine the 
claim and any protest, take the initiative to ascertain relevant information concerning the 
claim, and, on the basis of the facts found by the representative, shall determine whether or 
not the claim is valid, the week with respect to which benefits shall commence, the weekly 
benefit amount payable and its maximum duration, and whether any disqualification shall be 
imposed.  The claimant has the burden of proving that the claimant meets the basic 
eligibility conditions of section 96.4.  The employer has the burden of proving that the 
claimant is disqualified for benefits pursuant to section 96.5, except as provided by this 
subsection.  The claimant has the initial burden to produce evidence showing that the 
claimant is not disqualified for benefits in cases involving section 96.5, subsections 10 and 
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11, and has the burden of proving that a voluntary quit pursuant to section 96.5, 
subsection 1, was for good cause attributable to the employer and that the claimant is not 
disqualified for benefits in cases involving section 96.5, subsection 1, paragraphs “a” 
through “h”.  Unless the claimant or other interested party, after notification or within ten 
calendar days after notification was mailed to the claimant's last known address, files an 
appeal from the decision, the decision is final and benefits shall be paid or denied in 
accordance with the decision.  If an administrative law judge affirms a decision of the 
representative, or the appeal board affirms a decision of the administrative law judge 
allowing benefits, the benefits shall be paid regardless of any appeal which is thereafter 
taken, but if the decision is finally reversed, no employer's account shall be charged with 
benefits so paid and this relief from charges shall apply to both contributory and 
reimbursable employers, notwithstanding section 96.8, subsection 5.  

 
The ten calendar days for appeal begins running on the mailing date.  The "decision date" found 
in the upper right-hand portion of the representative's decision, unless otherwise corrected 
immediately below that entry, is presumptive evidence of the date of mailing.  Gaskins v. 
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment, 
239 N.W.2d 873, 92 A.L.R.3d 304 (Iowa 1976). 
 
The claimant did not have an opportunity to appeal the fact-finder's decision because the 
decision was not received.  Without notice of a disqualification, no meaningful opportunity for 
appeal exists.  See Smith v. Iowa Employment Security Commission, 212 N.W.2d 471, 472 
(Iowa 1973).  The claimant appealed the decision as soon as it was received.  Therefore, the 
appeal shall be accepted as timely. 
 
The next issue is whether the claimant was discharged for misconduct. 
 
Iowa Code section 96.5(2)a provides:   
 

An individual shall be disqualified for benefits, regardless of the source of the individual’s 
wage credits:  

 

2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The disqualification shall continue until the individual has worked in and has been 
paid wages for insured work equal to ten times the individual's weekly benefit amount, 
provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which constitutes 
a material breach of the duties and obligations arising out of such worker's contract of 
employment.  Misconduct as the term is used in the disqualification provision as being 
limited to conduct evincing such willful or wanton disregard of an employer's interest as 
is found in deliberate violation or disregard of standards of behavior which the employer 
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has the right to expect of employees, or in carelessness or negligence of such degree of 
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's interests or of the employee's 
duties and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith 
errors in judgment or discretion are not to be deemed misconduct within the meaning of 
the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979).  
 
The employer has the burden of proof in establishing disqualifying job misconduct.  Cosper v. 
Iowa Department of Job Service, 321 N.W.2d 6 (Iowa 1982).  The claimant clearly disregarded 
the standards of behavior which an employer has a right to expect of its employees.  The 
claimant’s actions were volitional.  He intentionally spent time and effort away during work time, 
making unwanted advances on a female in a UPS store.  The female did not encourage the 
claimant.  The claimant exhibited veiled threats by stomping in the store and stating he could 
access mobile devices.  When a claimant intentionally disregards the standards of behavior that 
the employer has a right to expect of its employees, the claimant’s actions are misconduct.  The 
claimant was discharged for misconduct.  Benefits are denied. 
 
Even though the claimant is not eligible for regular unemployment insurance benefits under 
state law, he may be eligible for federally funded unemployment insurance benefits under the 
Coronavirus Aid, Relief, and Economic Security Act (“Cares Act”), Public Law 116-136.  Section 
2102 of the CARES Act creates a new temporary federal program called Pandemic 
Unemployment Assistance (PUA) that in general provides up to 39 weeks of unemployment 
benefits. An individual receiving PUA benefits may also receive the $600 weekly benefit amount 
(WBA) under the Federal Pandemic Unemployment Compensation (FPUC) program if he or she 
is eligible for such compensation for the week claimed.  The claimant must apply for PUA, as 
noted in the instructions provided in the “Note to Claimant” below. 
 
The issue of whether claimant has been overpaid unemployment insurance benefits and 
Federal Pandemic Unemployment Compensation is remanded to the Benefits Bureau of Iowa 
Workforce Development for an initial investigation and decision. 
 
DECISION: 
 
The September 21, 2020, reference 01, decision is affirmed.  The appeal in this case was 
timely.  The claimant is not eligible to receive unemployment insurance benefits because the 
claimant was discharged from work for misconduct.  Benefits are withheld until the claimant has 
worked in and has been paid wages for insured work equal to ten times the claimant’s weekly 
benefit amount provided the claimant is otherwise eligible. 
 
The issue of whether claimant has been overpaid unemployment insurance benefits and 
Federal Pandemic Unemployment Compensation is remanded to the Benefits Bureau of Iowa 
Workforce Development for an initial investigation and decision. 
 
Note to Claimant: This decision determines you are not eligible for regular unemployment 
insurance benefits.  If you disagree with this decision you may file an appeal to the Employment 
Appeal Board by following the instructions on the first page of this decision.  Individuals who do 
not qualify for regular unemployment insurance benefits due to disqualifying separations, but 
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who are currently unemployed for reasons related to COVID-19 may qualify for Pandemic 
Unemployment Assistance (PUA).  You will need to apply for PUA to determine your 
eligibility under the program.   Additional information on how to apply for PUA can be found 
at https://www.iowaworkforcedevelopment.gov/pua-information.   
 
 

 
__________________________________ 
Beth A. Scheetz 
Administrative Law Judge 
 
 
December 17, 2020_____ 
Decision Dated and Mailed 
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