IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS BUREAU

68-0157 (9-06) - 3091078 - El

JOSEPH A OLINE APPEAL NO: 180-UI-11798-JC-T
Claimant
ADMINISTRATIVE LAW JUDGE
DECISION
AEROTEK INC
Employer

OC: 10/15/17
Claimant: Appellant (2)

lowa Code § 96.5(2)a — Discharge for Misconduct
lowa Code 8§ 96.5(1) — Voluntary Quitting

STATEMENT OF THE CASE:

The claimant filed an appeal from the August 27, 2018, (reference 02) unemployment insurance
decision that denied benefits based upon the claimant’s July 23, 2018 separation. The parties
were properly notified about a first hearing to be held on August 27, 2018. (See Appeal 18A-UlI-
09248-B2-T). The claimant/appellant failed to appear at the hearing, and the appeal was
dismissed.

Upon a remand decision from the Employment Appeal Board, the appellant’s request to reopen
the hearing was granted. Notice of the second hearing was mailed to the parties’ last known
addresses of record for a telephone hearing to be held with Administrative Law Judge, Blair
Bennett, on October 31, 2018. The claimant participated personally. The initial decision was
affirmed, disqualifying the claimant from benefits. (See Appeal 18A-UI-10362-B2-T).
Thereafter, the claimant appealed the decision to the Employment Appeal Board, who
remanded the matter for a third hearing, to allow for a complete record to be made.

After proper notice, a third telephone hearing was conducted on December 26, 2018. The
claimant participated personally. Anna Mae Oline attended as an observer only. The employer
participated through Meghan Rodewald.

The administrative law judge took official notice of the administrative records including the fact-
finding documents. Based on the evidence, the arguments presented, and the law, the
administrative law judge enters the following findings of fact, reasoning and conclusions of law,
and decision.

ISSUE:

Did the claimant quit the employment with good cause attributable to the employer, or was the
claimant discharged for disqualifying job-related misconduct?
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FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was last employed on assignment for Bishop Engineering until he was discharged from
the assignment by Austin Shores, recruiter. The claimant last performed work on July 27, 2018.
He called off of work July 30, 2018 through August 3, 2018 and presented a doctor’s note to his
on-site manager, Peter Wagner after visiting his doctor on July 30, 2018. The claimant was
asked if he intended to file a worker’s compensation claim by Mr. Wagner, who cited concern
with having to pay on a prior claim. He and Mr. Wagner then discussed his anticipated return to
work after a groin injury. On August 6, 2018, the claimant was informed by Mr. Shores that he
had been “terminated” due to his injury. The claimant stated Mr. Shores did not elaborate and
was quick to end the call. The claimant tried to call Mr. Shores back and left a voicemail but
was unable to establish further contact. He assumed he was separated from both the
assignment and employment and did not request a new assignment.

The employer opined the claimant quit the employment because of his injury and told
Mr. Shores on August 4, 2018. Ms. Rodewald stated she also spoke to the claimant’s wife on
August 6, 2018, in response to needing payroll information and she was told it was a not a work
related injury. The claimant stated he is not married. Ms. Rodewald also stated the employer
then made multiple attempts to contact the claimant to discuss new assignments and
documented them in the employer’s database. Mr. Shores did not participate in the hearing but
is still employed.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit
employment, but was discharged for no disqualifying reason.

lowa unemployment insurance law disqualifies claimants who voluntarily quit employment
without good cause attributable to the employer or who are discharged for work-connected
misconduct. lowa Code 88 96.5(1) and 96.5(2)a. A voluntary quitting of employment requires
that an employee exercise a voluntary choice between remaining employed or terminating the
employment relationship. Wills v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (lowa 1989); Peck v.
Emp’t Appeal Bd., 492 N.W.2d 438, 440 (lowa Ct. App. 1992). A voluntary leaving of
employment requires an intention to terminate the employment relationship accompanied by an
overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608,
612 (lowa 1980).

It is the duty of the administrative law judge as the trier of fact in this case, to determine the
credibility of witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of
LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all,
part or none of any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996).
In assessing the credibility of witnesses, the administrative law judge should consider the
evidence using his or her own observations, common sense and experience. Id. In determining
the facts, and deciding what testimony to believe, the fact finder may consider the following
factors: whether the testimony is reasonable and consistent with other believable evidence;
whether a witness has made inconsistent statements; the witness's appearance, conduct, age,
intelligence, memory and knowledge of the facts; and the witness's interest in the trial, their
motive, candor, bias and prejudice. Id.

Mr. Shores did not attend the hearing even though he remains for the employer. The employer
did not present the communication logs from which relied upon to support its position that the
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claimant voluntarily quit the employment, which he denied. The employer witness, Meghan
Rodewald, testified she spoke to the claimant’'s wife as one of the contacts made, yet the
claimant is not married. Assessing the credibility of the witnesses and reliability of the evidence
in conjunction with the applicable burden of proof, as shown in the factual conclusions reached
in the above-noted findings of fact, the administrative law judge concludes the claimant’s first
hand testimony to be more credible than the employer’s evidence.

In this case, the claimant did not have the option of remaining employed nor did he express
intent to terminate the employment relationship. The credible evidence presented does not
support the claimant intended to quit the employment, as evidenced by his conversation with
Mr. Wagner after visiting his doctor. Rather, Mr. Shores told the claimant he was terminated
from the job at Bishop due to his injury. Where there is no expressed intention or act to sever
the relationship, the case must be analyzed as a discharge from employment. Peck v. Emp’t
Appeal Bd., 492 N.W.2d 438 (lowa Ct. App. 1992).

lowa Administrative Code rule 871-24.32(1)a provides:

“Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(8) provides:

(8) Past acts of misconduct. While past acts and warnings can be used to determine
the magnitude of a current act of misconduct, a discharge for misconduct cannot be
based on such past act or acts. The termination of employment must be based on a
current act.

lowa Admin. Code r. 871-24.32(4) provides:

(4) Report required. The claimant's statement and employer's statement must give
detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer
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made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. lowa Dep't of Job Serv., 364 N.W.2d 262 (lowa
Ct. App. 1984). What constitutes misconduct justifying termination of an employee and what
misconduct warrants denial of unemployment insurance benefits are two separate decisions.
Pierce v. lowa Dep't of Job Serv., 425 N.W.2d 679 (lowa Ct. App. 1988).

Misconduct serious enough to warrant discharge is not necessarily serious enough to warrant a
denial of job insurance benefits. Such misconduct must be “substantial.” Newman v. lowa
Dep't of Job Serv., 351 N.W.2d 806 (lowa Ct. App. 1984). When based on carelessness, the
carelessness must actually indicate a “wrongful intent” to be disqualifying in nature. Id.
Negligence does not constitute misconduct unless recurrent in nature; a single act is not
disqualifying unless indicative of a deliberate disregard of the employer’'s interests. Henry v.
lowa Dep't of Job Serv., 391 N.W.2d 731 (lowa Ct. App. 1986).

In this case, the claimant was informed he was discharged due to a groin related injury. The
employer failed to present evidence as to how the claimant's conduct violated any rule,
procedure or expectation. The employer has failed to meet its burden of proof in establishing a
current act of disqualifying job-related misconduct. As such, benefits are allowed.

Nothing in this decision should be interpreted as a condemnation of the employer’s right to
terminate the claimant for violating its policies and procedures. The employer had a right to
follow its policies and procedures. The analysis of unemployment insurance eligibility, however,
does not end there. This ruling simply holds that the employer did not meet its burden of proof
to establish the claimant’s conduct leading separation was misconduct under lowa law.

The parties are reminded that under lowa Code § 96.6-4, a finding of fact or law, judgment,
conclusion, or final order made in an unemployment insurance proceeding is binding only on the
parties in this proceeding and is not binding in any other agency or judicial proceeding. This
provision makes clear that unemployment findings and conclusions are only binding on
unemployment issues, and have no effect otherwise.

DECISION:
The August 27, 2018, (reference 02) decision is reversed. The claimant was discharged from

employment for no disqualifying reason. Benefits are allowed, provided he is otherwise eligible.
The benefits claimed and withheld shall be paid, provided he is otherwise eligible.

Jennifer L. Beckman
Administrative Law Judge
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