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871 IAC 24.27 - Voluntary Quit of Part-Time Employment
lowa Code § 96.4-3 - Able and Available for Work

STATEMENT OF THE CASE:

Pertco Corporation (employer) appealed an unemployment insurance decision dated
December 8, 2009, reference 02, which held that Benjamin Skalsky (claimant) was eligible for
unemployment insurance benefits. After hearing notices were mailed to the parties’ last-known
addresses of record, a telephone hearing was held on January 28, 2010. The claimant
participated in the hearing. The employer participated through owner Patricia Andreasen.
Based on the evidence, the arguments of the parties, and the law, the administrative law judge
enters the following findings of fact, reasoning and conclusions of law, and decision.

ISSUE:

The issue is whether the claimant was working at the same hours and wages as in his original
contract of hire, and whether his subsequent voluntary separation from his part-time
employment qualifies him to receive unemployment insurance benefits.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and considered all of the evidence in
the record, finds that: The claimant was employed as a part-time cleaning crew from July 2008
through December 12, 2009. His hours were reduced on November 15, 2009 but he was not
guaranteed a minimum number of hours at the time of hire. His sister told the employer she and
the claimant were quitting employment. The claimant failed to call or report to work on
December 12, 2009 and thereafter. He called the employer approximately three days later but
was advised it was assumed he had quit his employment.

REASONING AND CONCLUSIONS OF LAW:

The first issue to be determined is whether the claimant was still employed with the employer for
the same hours and wages as contemplated in the original contract of hire.
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lowa Code § 96.4-3 provides:

An unemployed individual shall be eligible to receive benefits with respect to any week
only if the department finds that:

3. The individual is able to work, is available for work, and is earnestly and actively
seeking work. This subsection is waived if the individual is deemed partially
unemployed, while employed at the individual's regular job, as defined in section 96.19,
subsection 38, paragraph "b", unnumbered paragraph 1, or temporarily unemployed as
defined in section 96.19, subsection 38, paragraph "c". The work search requirements
of this subsection and the disqualification requirement for failure to apply for, or to accept
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified
for benefits under section 96.5, subsection 1, paragraph "h".

871 IAC 24.23(26) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(26) Where a claimant is still employed in a part-time job at the same hours and wages
as contemplated in the original contract for hire and is not working on a reduced
workweek basis different from the contract for hire, such claimant cannot be considered
partially unemployed.

The claimant was hired as a part-time worker and continued to be employed in that same
capacity from November 15, 2009 through December 12, 2009. There was no separation from
his part-time employment during that time frame and the claimant is disqualified for being
unavailable for work.

The next issue to be determined in this case is whether the claimant’s voluntary separation from
employment on December 12, 2009 qualifies him to receive unemployment insurance benefits.

lowa Code § 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.27 provides:

Voluntary quit of part-time employment and requalification. An individual who voluntarily
quits without good cause part-time employment and has not requalified for benefits
following the voluntary quit of part-time employment, yet is otherwise monetarily eligible
for benefits based on wages paid by the regular or other base period employers, shall
not be disqualified for voluntarily quitting the part-time employment. The individual and
the part-time employer which was voluntarily quit shall be notified on the Form 65-5323
or 60-0186, Unemployment Insurance Decision, that benefit payments shall not be
made which are based on the wages paid by the part-time employer and benefit charges
shall not be assessed against the part-time employer's account; however, once the
individual has met the requalification requirements following the voluntary quit without
good cause of the part-time employer, the wages paid in the part-time employment shall
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be available for benefit payment purposes. For benefit charging purposes and as
determined by the applicable requalification requirements, the wages paid by the
part-time employer shall be transferred to the balancing account.

The claimant has the burden of proving that the voluntary quit was for a good reason that would
not disqualify him. lowa Code 8§ 96.6-2. There is no evidence establishing the claimant’s
separation was with good cause attributable to the employer. Therefore, benefits are denied
based on his part-time employment and the employer’s account is not subject to charge.

However, an individual who quits part-time employment without good cause, yet is otherwise
monetarily eligible based on wages paid by other base-period employers, shall not be
disqualified for voluntarily quitting the part-time employment. Benefit payments shall not be
based on wages paid by the part-time employer and charges shall not be assessed against the
part-time employer’s account. Once the individual has met the requalification requirements, the
wages paid from the part-time employment can be used for benefit payment purposes.
871 IAC 24.27.

Based on this regulation, this matter is remanded to the Claims Section to determine whether
the claimant is monetarily eligible to receive unemployment insurance benefits when the wage
credits the claimant earned while working for the employer are not used in determining the
claimant’s monetary eligibility or his maximum weekly benefit amount.

DECISION:

The unemployment insurance decision dated December 8, 2009, reference 02, is reversed.
The claimant is not eligible for unemployment insurance benefits for the four-week period
ending December 12, 2009 because he does not meet the availability requirements of the law.
Subsequently, the claimant voluntarily quit his part-time employment for disqualifying reasons.
Therefore, the employer’s account will not be charged. This matter is remanded to the Claims
Section to determine whether the claimant is monetarily eligible to receive unemployment
insurance benefits and to determine what his maximum weekly benefit amount is when the
wage credits the claimant earned from the employer are not taken into consideration to
determine these two issues.

Susan D. Ackerman
Administrative Law Judge
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