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STATEMENT OF THE CASE:

Bridgestone America’s Tire (employer) filed an appeal from the September 15, 2016 (reference
01) unemployment insurance decision that allowed benefits based upon the determination it
failed to furnish sufficient evidence to show it discharged Jonathan G. Bacon (claimant) for
disqualifying misconduct. The parties were properly notified about the hearing. A telephone
hearing was held on October 10, 2016. The claimant participated personally. The employer
participated through Division Human Resources Manager Jim Funcheon and Human Resources
Section Manager Tom Barragan. Employer’s Exhibit 1 was received.

ISSUES:

Was the claimant discharged for disqualifying job-related misconduct?
Has the claimant been overpaid unemployment insurance benefits?
Can the repayment of those benefits to the agency be waived?

Can charges to the employer’s account be waived?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as a Maintenance Technician beginning on February 4, 2004,
and was separated from employment on August 30, 2016, when he was discharged. The
employer has a zero tolerance theft policy. The claimant had received a copy of that policy.

On August 19, 2016, the claimant was talking to a co-worker in the break room by the staff
refrigerator. The claimant’s co-worker had not brought his usual four energy drinks that day.
The claimant reached into the refrigerator and handed him one that belonged to another co-
worker, Ryan. The claimant’s co-worker did not know that the energy drink did not belong to the
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claimant. They left the break room. Later that day, Ryan went in to retrieve his energy drink
and was unable to locate it. He reported to management that it had been stolen.

Human Resources Section Manager Tom Barragan received notice about the issue the
following day. He reviewed the video tapes and determined the claimant had been the one to
remove Ryan’s energy drink from the refrigerator. The claimant next worked on August 24,
2016 when Barragan interviewed him about the incident. The claimant acknowledged he had
handed his co-worker the energy drink and that the energy drink was not his. He stated he had
already made amends with Ryan and gave him another energy drink. The claimant was placed
on leave while the employer considered his continued employment. As a result of the
investigation and the claimant’s acknowledgement of the theft, the decision was made to
discharge the claimant.

The administrative record reflects that claimant has received unemployment benefits in the
amount of $960.00, since filing a claim with an effective date of August 28, 2016, for the two
weeks ending September 10, 2016. The administrative record also establishes that the
employer did participate in the fact-finding interview.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant was discharged
from employment due to job-related misconduct. Benefits based upon wages credited from this
employer’s account are denied.

lowa law disqualifies individuals who are discharged from employment for misconduct from
receiving unemployment insurance benefits. lowa Code § 96.5(2)a. They remain disqualified
until such time as they requalify for benefits by working and earning insured wages ten times
their weekly benefit amount. Id. lowa regulations define misconduct:

“Misconduct” is defined as a deliberate act or omission by a worker which
constitutes a material breach of the duties and obligations arising out of such
worker's contract of employment. Misconduct as the term is used in the
disqualification provision as being limited to conduct evincing such willful or
wanton disregard of an employer's interest as is found in deliberate violation or
disregard of standards of behavior which the employer has the right to expect of
employees, or in carelessness or negligence of such degree of recurrence as to
manifest equal culpability, wrongful intent or evil design, or to show an intentional
and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good
faith errors in judgment or discretion are not to be deemed misconduct within the
meaning of the statute.

lowa Admin. Code r. 871-24.32(1)a. This definition has been accepted by the lowa Supreme
Court as accurately reflecting the intent of the legislature. Huntoon v. lowa Dep’t of Job Serv.,
275 N.W.2d 445, 448 (lowa 1979).

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep't of Job Serv., 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer
made a correct decision in separating the claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. lowa Dep't of Job Serv., 364 N.W.2d 262 (lowa
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Ct. App. 1984). Misconduct must be “substantial” to warrant a denial of job insurance benefits.
Newman v. lowa Dep't of Job Serv., 351 N.W.2d 806 (lowa Ct. App. 1984). Negligence does
not constitute misconduct unless recurrent in nature; a single act is not disqualifying unless
indicative of a deliberate disregard of the employer’s interests. Henry v. lowa Dep't of Job
Serv., 391 N.W.2d 731 (lowa Ct. App. 1986).

The employer has an interest in maintaining a good work environment for its employees.
Taking an energy drink from another employee is theft. Theft is generally disqualifying
misconduct. Ringland Johnson, Inc. v. Hunecke, 585 N.W.2d 269, 272 (lowa 1998). In
Ringland, the Court found a single attempted theft to be misconduct as a matter of law. In this
case, the claimant deliberately disregarded the employer’s interest and knowingly violated a
company policy. The claimant engaged in disqualifying misconduct even without previous
warning. Benefits based upon wages credited from this employer’s account are denied.

Because the claimant’'s separation was disqualifying, benefits were paid to which he was not
entitted. The unemployment insurance law provides that benefits must be recovered from a
claimant who receives benefits and is later determined to be ineligible for benefits, even though
the claimant acted in good faith and was not otherwise at fault. lowa Code § 96.7. However,
the overpayment will not be recovered when it is based on a reversal on appeal of an initial
determination to award benefits on an issue regarding the claimant’s employment separation if:
(1) the benefits were not received due to any fraud or willful misrepresentation by the claimant
and (2) the employer did not participate in the initial proceeding to award benefits. lowa Admin.
Code r. 871-24.10(1). The employer will not be charged for benefits if it is determined that they
did participate in the fact-finding interview. lowa Code § 96.3(7), lowa Admin. Code r. 871-
24.10. In this case, the claimant has received benefits but was not eligible for those benefits.
Since the employer did participate in the fact-finding interview the claimant is obligated to repay
to the agency the benefits he received and the employer’s account shall not be charged.

DECISION:

The September 15, 2016, (reference 01) unemployment insurance decision is reversed. The
claimant was discharged from employment due to job-related misconduct. Benefits are withheld
until such time as he has worked in and been paid wages for insured work equal to ten times his
weekly benefit amount, provided he is otherwise eligible. The claimant has been overpaid
unemployment insurance benefits in the amount of $960.00 and is obligated to repay the
agency those benefits. The employer did participate in the fact-finding interview and its account
shall not be charged.

Stephanie R. Callahan
Administrative Law Judge
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