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STATEMENT OF THE CASE:

Casey’s Marketing Company (employer) appealed an unemployment insurance decision dated
August 23, 2011, reference 01, which held that Carrie Smock (claimant) was eligible for
unemployment insurance benefits. After hearing notices were mailed to the parties’ last-known
addresses of record, a telephone hearing was held on September 27, 2011. The claimant
participated in the hearing. The employer participated through Dionne Grabeck, manager.
Employer’s Exhibits One through Three were admitted into evidence. Based on the evidence,
the arguments of the parties, and the law, the administrative law judge enters the following
findings of fact, reasoning and conclusions of law, and decision.

ISSUE:

The issue is whether the claimant was discharged for misconduct sufficient to warrant a denial
of unemployment benefits.

FINDINGS OF FACT:

The administrative law judge, having heard the testimony and having considered all of the
evidence in the record, finds that: The claimant was employed as a full-time kitchen worker
from July 19, 2010, through July 19, 2011, when she was discharged for repeated policy
violations. She received her first warning on September 23, 2011 for failing to follow the
employer’s standards when making pizzas. The claimant received a second warning on April 7,
2011 for taking an excessive smoke break and leaving the store unattended. Her third warning
was issued on May 9, 2011 for going outside to her truck to smoke eight different times during
her shift on May 8, 2011. These written warnings were listed as verbal warnings and the
claimant signed each of these.

The employer issued her a formal written warning on July 5, 2011 for again taking excessive
smoke breaks while working on June 29, 2011. The claimant took seven smoke breaks that
evening and the other associate appeared to have done most of the work while the claimant
stood around and talked. The employer advised the claimant she was allowed one smoke
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break during every six-hour shift and she was not allowed to delegate her tasks to others. This
was a final warning in that it advised the claimant if she failed to follow policies or failed to
perform, she would be suspended without pay or possibly terminated.

The claimant was discharged on July 19, 2011 after violating multiple policies on July 17, 2011.
Employees are required to wear a collared shirt with long or short sleeves while working; no
sleeveless shirts are allowed. Employees who work outside of the kitchen must wear a smock
or black uniform jacket over their shirts. The claimant wore a tank top with no smock the first 20
minutes of her shift on July 17, 2011. She put a smock on at 5:16 p.m. but took it off again and
worked until the end of her shift with only a tank top. Additionally, she used her cell phone twice
while working at the register. Cell phone usage at the register is prohibited.

The claimant filed a claim for unemployment insurance benefits effective August 23, 2011 and
has received benefits after the separation from employment.

REASONING AND CONCLUSIONS OF LAW:

The issue is whether the employer discharged the claimant for work-connected misconduct. A
claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
§ 96.5-2-a.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

http://www.iowaworkforce.org/ui/appeals/index.html



Page 3
Appeal No. 11A-UI-11547-BT

The employer has the burden to prove the claimant was discharged for work-connected
misconduct as defined by the unemployment insurance law. Cosper v. lowa Department of Job
Service, 321 N.W.2d 6 (lowa 1982). The claimant was discharged on July 19, 2011 for
repeated policy violations. She was given a final warning on July 5, 2011 that continued policy
violations and/or failure to perform would result in suspension without pay or possibly
termination. The claimant’'s continued failure to follow policies shows a willful or wanton
disregard of the standard of behavior the employer has the right to expect from an employee, as
well as an intentional and substantial disregard of the employer's interests and of the
employee’s duties and obligations to the employer. Work-connected misconduct as defined by
the unemployment insurance law has been established in this case and benefits are denied.

lowa Code § 96.3(7) provides that benefits must be recovered from a claimant who receives
benefits and is later determined to be ineligible for benefits, even though the claimant acted in
good faith and was not otherwise at fault. The overpayment recovery law was updated in 2008.
See lowa Code § 96.3(7)(b). Under the revised law, a claimant will not be required to repay an
overpayment of benefits if all of the following factors are met. First, the prior award of benefits
must have been made in connection with a decision regarding the claimant’s separation from a
particular employment. Second, the claimant must not have engaged in fraud or willful
misrepresentation to obtain the benefits or in connection with the Agency’s initial decision to
award benefits. Third, the employer must not have participated at the initial fact-finding
proceeding that resulted in the initial decision to award benefits. If Workforce Development
determines there has been an overpayment of benefits, the employer will not be charged for the
benefits, regardless of whether the claimant is required to repay the benefits.

Because the claimant has been deemed ineligible for benefits, any benefits the claimant has
received could constitute an overpayment. Accordingly, the administrative law judge will
remand the matter to the Claims Division for determination of whether there has been an
overpayment, the amount of the overpayment, and whether the claimant will have to repay the
benefits.

DECISION:

The unemployment insurance decision dated August 23, 2011, reference 01, is reversed. The
claimant is not eligible to receive unemployment insurance benefits, because she was
discharged from work for misconduct. Benefits are withheld until she has worked in and been
paid wages for insured work equal to ten times her weekly benefit amount, provided she is
otherwise eligible. The matter is remanded to the Claims Section for investigation and
determination of the overpayment issue.

Susan D. Ackerman
Administrative Law Judge

Decision Dated and Mailed

sda/kjw

http://www.iowaworkforce.org/ui/appeals/index.html





