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DEcIsION OF THE ADMINISTRATIVE LAW JUDGE

68-0157 (7-97) — 3091078 - El This Decision Shall Become Final, unless within fifteen
(15) days from the date below, you or any interested party
appeal to the Employment Appeal Board by submitting
either a signed letter or a signed written Notice of Appeal,
directly to the Employment Appeal Board, 4™ Floor—
Lucas Building, Des Moines, lowa 50319.

MARLA R NEFF

1204 S 14™ ST The appeal period will be extended to the next business
day if the last day to appeal falls on a weekend or a legal
BURLINGTON IA 50601 holiday.

STATE CLEARLY
1. The name, address and social security number of the

claimant.
2. A reference to the decision from which the appeal is
taken.
}:NAL-MART STORES INC 3. That an appeal from such decision is being made and
/o TALX UC EXPRESS such appeal is signed.
PO BOX 283 4.  The grounds upon which such appeal is based.

STLOUIS MO 63166-0283 YOU MAY REPRESENT yourself in this appeal or you may

obtain a lawyer or other interested party to do so provided
there is no expense to Workforce Development. If you wish
to be represented by a lawyer, you may obtain the services
of either a private attorney or one whose services are paid
for with public funds. It is important that you file your claim
as directed, while this appeal is pending, to protect your
continuing right to benefits.

(Administrative Law Judge)

(Decision Dated & Mailed)
Section 96.5-2-a — Discharge
STATEMENT OF THE CASE:

Wal-Mart Stores, Inc. (employer) appealed a representative’s May 20, 2004 decision
(reference 01) that concluded Marla R. Neff (claimant) was qualified to receive unemployment
insurance benefits after a separation from employment. After hearing notices were mailed to
the parties’ last-known addresses of record, a telephone hearing was held on June 23, 2004.
The claimant participated in the hearing. Diane Barton appeared on the employer’'s behalf.
Based on the evidence, the arguments of the parties, and the law, the administrative law judge
enters the following findings of fact, reasoning and conclusions of law, and decision.

FINDINGS OF FACT:

The claimant started working for the employer on June 12, 1997. She worked full time as a
receiving in-loader/processor in the employer's Mt. Pleasant, lowa regional distribution center.



Page 2
Appeal No. 04A-UI-05983-DT

Her last day of work was April 30, 2004. The employer discharged her on May 4, 2004. The
reason asserted for the discharge was failing a post-accident drug test in violation of the
employer’s drug policy.

On April 28, 2004, the claimant was cut at work, requiring a trip to the doctor for stitches. The
same day, she returned to the doctor as she was instructed for a post-accident urine test. She
was not informed for what the sample would be tested. The sample was placed in an unmarked
glass bottle; no testimony was presented as to what process was followed in the doctor’s office
to ensure that the sample was then properly labeled. The claimant was not present when the
sample was handled, potentially split, and labeled. The doctor’s office forwarded the sample
identified as the claimant’s to a testing laboratory. A split sample did exist; however, no
testimony was available to establish the size of the samples and the time and conditions under
which the split sample was maintained.

The claimant returned to work through April 30. She was not scheduled to work again until
May 4. That morning, she called Ms. Barton, the personnel manager, to report that she was
running a little late, and Ms. Barton told the claimant she should not come in, that the claimant
needed to contact the medical review officer. The claimant attempted to contact the medical
review officer, but only reached a technician. The technician inquired as to what medications
the doctor had given the claimant on April 28, but did not make any further inquiry as to other
medications or conditions that might affect a drug test, such as the fact that the claimant was
taking a diet pill. The claimant understood that the test result was indicating positive for
cocaine. The claimant denied having ingested any cocaine for 18 years, and requested to be
retested. The technician indicated that retesting was not an option, and did not explain any
options to the claimant regarding testing the split sample.

The testing laboratory then released the test results to the employer, the sample was positive
for cocaine. The employer’'s home office then instructed Ms. Barton to inform the claimant that
under the employer’s drug testing policy, the claimant was to be discharged, which instruction
Ms. Barton then carried out. The claimant was never provided with a copy of the drug test
results, and was never informed of her split sample retest options.

REASONING AND CONCLUSIONS OF LAW:

The issue in this case is whether the employer discharged the claimant for reasons establishing
work-connected misconduct as defined by the unemployment insurance law. The issue is not
whether the employer was right to terminate the claimant’s employment, but whether the
claimant is entitled to unemployment insurance benefits. Infante v. IDJS, 364 N.W.2d 262 (lowa
App. 1984). What constitutes misconduct justifying termination of an employee and what is
misconduct that warrants denial of unemployment insurance benefits are two separate
questions. Pierce v. IDJS, 425 N.W.2d 679 (lowa App. 1988).

A claimant is not qualified to receive unemployment insurance benefits if an employer has
discharged the claimant for reasons constituting work-connected misconduct. lowa Code
Section 96.5-2-a. Before a claimant can be denied unemployment insurance benefits, the
employer has the burden to establish the claimant was discharged for work-connected
misconduct. Cosper v. IDJS, 321 N.W.2d 6 (lowa 1982).
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lowa Code Section 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Department of Job Service, 275 N.W.2d 445, 448 (lowa
1979).

The reason cited by the employer for discharging the claimant is having a positive drug test in
violation of the drug policy. In order for a violation of an employer’s drug or alcohol policy to be
disqualifying misconduct, it must be based on a drug test performed in compliance with lowa’s
drug testing laws. Harrison v. Employment Appeal Board, 659 N.W.2d 581 (lowa 2003); Eaton
v. lowa Employment Appeal Board, 602 N.W.2d 553, 558 (lowa 1999). The Eaton court said, “It
would be contrary to the spirit of chapter 730 to allow an employer to benefit from an
unauthorized drug test by relying on it as a basis to disqualify an employee from unemployment
compensation benefits.” Eaton, 602 N.W.2d at 558. In Harrison, the court specifically noted the
statutory requirement that the employer must give the employee a written notice of the positive
drug test, sent by certified mail, return receipt requested, informing the employee of her right to
have the split sample tested at a laboratory of her choice and at a cost consistent with the
employer’s cost. The employer did not provide any written notice to the claimant, by certified
mail or otherwise.
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Further, section 730.5(7), paragraphs (b), (c) and (d) provide:

b. Sample collection for testing of current employees, except for the collection of a
sample for alcohol testing conducted pursuant to paragraph "f*, subparagraph (2), shall
be performed so that the specimen is split into two components at the time of collection
in the presence of the individual from whom the sample or specimen is collected. The
second portion of the specimen or sample shall be of sufficient quantity to permit a
second, independent confirmatory test as provided in paragraph "i". If the specimen is
urine, the sample shall be split such that the primary sample contains at least thirty
milliliters and the secondary sample contains at least fifteen milliliters. Both portions of
the sample shall be forwarded to the laboratory conducting the initial confirmatory
testing. In addition to any requirements for storage of the initial sample that may be
imposed upon the laboratory as a condition for certification or approval, the laboratory
shall store the second portion of any sample until receipt of a confirmed negative test
result or for a period of at least forty-five calendar days following the completion of the
initial confirmatory testing, if the first portion yielded a confirmed positive test result.

c. Sample collections shall be documented, and the procedure for documentation shall
include the following:

(1) Samples, except for samples collected for alcohol testing conducted pursuant to
paragraph "f', subparagraph (2), shall be labeled so as to reasonably preclude the
possibility of misidentification of the person tested in relation to the test result provided,
and samples shall be handled and tracked in a manner such that control and
accountability are maintained from initial collection to each stage in handling, testing,
and storage, through final disposition.

(2) An employee or prospective employee shall be provided an opportunity to provide
any information which may be considered relevant to the test, including identification of
prescription or nonprescription drugs currently or recently used, or other relevant
medical information. To assist an employee or prospective employee in providing the
information described in this subparagraph, the employer shall provide an employee or
prospective employee with a list of the drugs to be tested.

d. Sample collection, storage, and transportation to the place of testing shall be
performed so as to reasonably preclude the possibility of sample contamination,
adulteration, or misidentification.

(Emphasis added.) There are critical elements in the sample collection process which were not
in compliance with these provisions, several of which significantly bring into question the validity
of the identification of the sample provided to the testing laboratory as being the claimant’s
sample. The employer has not substantially complied with the drug testing regulations. The
employer has not met its burden to show disqualifying misconduct. Cosper, supra. Based upon
the evidence provided, the claimant’s actions were not misconduct within the meaning of the
statute, and the claimant is not disqualified from benefits.

DECISION:
The representative’s May 20, 2004 decision (reference 01) is affirmed. The employer did
discharge the claimant but not for disqualifying reasons. The claimant is qualified to receive

unemployment insurance benefits, if she is otherwise eligible.

Id/kif
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