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STATEMENT OF THE CASE:

The claimant/appellant, Jonathan P. Emmerson, filed an appeal from the February 9, 2021
(reference 01) lowa Workforce Development (“IWD”) unemployment insurance decision that
denied benefits. The parties were properly notified about the hearing. Atelephone hearingwas
held on April 20, 2021. The claimant participated. The employer, Fareway Stores Inc.,
participated through Stephanie Rohrer, human resources. The administrative law judge took
official notice of the administrative records. Employer Exhibit 1 was admitted. Based on the
evidence, the arguments presented, and the law, the administrative law judge enters the
following findings of fact, reasoning and conclusions of law, and decision.

ISSUES:

Was the claimant discharged for disqualifying job-related misconduct?
Did claimant voluntarily quit the employment with good cause attributable to employer?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time market clerk. Claimant permanently separated from
employment on December 11, 2020.

Claimant last performed work on May 20, 2020. Prior to separation, claimant was on FMLA for
a personal medical condition from May 21, 2020 through June 10, 2020. His leave of absence
was extended to a medical leave of absence for the period of July 11, 2020 through December
11, 2020. Employer initiated separation on December 11, 2020, needing claimant’s position to
be filled. Claimant remained in contact with the employer and was still under medical care for
anxiety and panic attacks at the time of discharge.

The issue of whether claimant is able to and available for work has not yet been addressed by
the Benefits Bureau.
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REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit, but
was discharged for no disqualifying reason. Benefits are allowed, provided the claimant is
otherwise eligible.

lowa Code section 96.5(1)d provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’s
wage credits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the advice of
a licensed and practicing physician, and upon knowledge of the necessity for absence
immediately notified the employer, or the employer consented to the absence, and after
recovering fromthe illness, injury or pregnancy, when recovery was certified by a licensed
and practicing physician, the individual returned to the employer and offered to perform
services and the individual's regular work or comparable suitable work was not available, if
so found by the department, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The
following reasons for a voluntary quit shall be presumed to be without good cause
attributable to the employer:

(35) The claimant left because of iliness or injury which was not caused or aggrav ated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return tothe employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.

The courtin Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44 (lowa Ct. App. 2004) noted that:



Page 3
Appeal 21A-UI-05168- JC-T

"Insofar as the Employment Security Law is not designed to provide health and
disability insurance, only those employees who experience illness-induced
separations that can fairly be attributed to the employer are properly eligible for
unemployment benefits." White v. Employment Appeal Bd., 487 N.\W.2d 342, 345
(lowa 1992) (citing Butts v. lowa Dep't of Job Serv., 328 N.W.2d 515, 517 (lowa
1983)).

The statute provides an exception where:

The individual left employment because of iliness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the
necessity for absence immediately notified the employer, or the employer
consented to the absence, and after recovering from the iliness, injury or
pregnancy, when recovery was certified by a licensed and practicing physician,
the individual returned to the employer and offered to perform services and ...
the individual's regular work or comparable suitable work was not available, if so
found by the department, provided the individual is otherwise eligible. lowa Code
§96.5(1)(d).

Section 96.5(1)(d) specifically requires that the employee has recovered from the
illness or injury, and this recovery has been certified by a physician. The
exception in section 96.5(1)(d) only applieswhen an employee is fully recovered
and the employer has not held open the employee's position. White, 487 N.W.2d
at 346; Hedges v. lowa Dep't of Job Serv., 368 N.W.2d 862, 867 (lowa Ct. App.
1985); see also Geikenv. Lutheran Home for the Aged Ass'n, 468 N.W.2d 223,
226 (lowa 1991) (noting the full recovery standard of section 96.5(1)(d)).

In the present case, the evidence clearly shows Gilmore was not fully recovered
from his injury until March 6, 2003. Gilmore is unable to show that he comes
within the exception of section 96.5(1)(d). Therefore, because his injury was not
connected to his employment, he is considered to have voluntarily quit without
good cause attributable to the employer, and is not entitled to unemployment ...
benefits. See White, 487 N.W.2d at 345; Shontz, 248 N.W.2d at 91.

The lowa Court of Appeals has informally interpreted the lowa Code §96.5(1) subsection (d)
exception not to require a claimant to return to the employer to offer services after a medical
recovery if the employment has already beenterminated. Porazil v. IWD, No. 3-408 (lowa Ct.
App. Aug. 27, 2003).

At most, the claimant’s separation from work from May 21 through December 11, 2020 until
separation was a temporary absence while he was medically unable to work. However, the
employer initiated the end of that voluntary leave period by terminating the employment prior to
his medical release to return to work based upon a calendar measurement rather than the
treating physician’s opinion. Even though employer’s use of “termination” may not have meant
“discharge,” it was clearly the employer’s intention to initiate the permanent separation rather
than place claimant on an inactive employee list or indefinite unpaid medical leave.

Because claimant was still on indefinite but temporary medical leave and in reasonable
communication with the employer about his medical status, which indicated his intention to
return to the employment when medically able to do so, and the employer terminated the
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employment relationship before his release, the separation became involuntary and permanent
and is considered a discharge from employment.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconductin connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.

(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as is
found in deliberate violation or disregard of standards of behavior which the employer has
the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency, unsatisfactory
conduct, failure in good performance as the result of inability or incapacity, inadvertencies or
ordinary negligence in isolated instances, or good faith errorsin judgment or discretion are
not to be deemed misconduct within the meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoonv. lowa Dept of Job Serv., 275 N\W.2d 445, 448 (lowa 1979).

lowa Admin. Code r. 871-24.32(7) provides:

(7) Excessive unexcused absenteeism. Excessive unexcused absenteeism is an
intentional disregard of the duty owed by the claimant to the employer and shall be
considered misconduct except for illness or other reasonable grounds for which the
employee was absent and that were properly reported to the employer.

Excessive absences are not considered misconduct unless unexcused. Absences due to
properly reported illness or injury cannot constitute job misconduct since they are not volitional.
Cosper v. lowa Department of Job Service, 321 N.W.2d 6 (lowa 1982). An employer may
discharge an employee for any number of reasons or no reason at all if it is not contrary to
public policy, but if it fails to meet its burden of proof to establish job related misconduct as the
reason for the separation, employer incurs potential liability for unemployment insurance
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benefits related to that separation. Areported absence related to illness or injury is excused for
the purpose of the lowa Employment Security Act. An employer’s absenteeism policy or leave
policy is not dispositive of the issue of qualification for benefits.

The claimant in this case was under the reasonable belief that he was on a medical leave of
absence. In spite of the expiration of the FMLA and other leave period, because the final
cumulative absence for which he was discharged was related to properly reported iliness or
injury and related ongoing medical treatment, ho misconduct has been established and no
disqualification is imposed. Benefits are allowed, provided the claimant is otherwise eligible.

Nothing in this decision should be interpreted as a condemnation of the employer’s right to
terminate the claimant. The employer had a right to follow its policies and procedures. The
analysis of unemployment insurance eligibility, however, does not end there. This ruling simply
holds that the employer did not meet its burden of proof to establish the claimant’s conduct
leading separation was misconduct under lowa law.

The issue of whether claimant was able to and available for work effective December 20, 2020
is remanded to the Benefits Bureau for an initial investigation and decision.

DECISION:

The unemployment insurance decision dated February 9, 2021, (reference 01) is REVERSED.
The claimant was discharged for no disqualifying reason. Benefits are allowed, provided he is
otherwise eligible.

REMAND:

The issue of whether claimant was able to and available for work effective December 20, 2020
is remanded to the Benefits Bureau for an initial investigation and decision.

Jennifer L. Beckman

Administrative Law Judge
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