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STATEMENT OF THE CASE:

The employer filed an appeal from the April 27, 2016, (reference 01) unemployment insurance
decision that allowed benefits based upon separation. The parties were properly notified about
the hearing. A telephone hearing was held on May 13, 2016. The claimant participated
personally. The employer participated through Nikki Voss, human resources generalist. Mike
Hicks also testified. Employer Exhibit 1 was admitted into evidence. The administrative law
judge took official notice of the administrative record, including fact-finding documents. Based
on the evidence, the arguments of the parties, and the law, the administrative law judge enters
the following findings of fact, reasoning and conclusions of law, and decision.

ISSUES:

Did the claimant voluntarily leave the employment with good cause attributable to the employer
or did the employer discharge the claimant for reasons related to job misconduct sufficient to
warrant a denial of benefits?

Has the claimant been overpaid any unemployment insurance benefits, and if so, can the
repayment of those benefits to the agency be waived?

Can any charges to the employer’s account be waived?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant was employed full-time as a lead material handler and was separated from
employment on April 12, 2016.

There was disputed evidence presented as to whether the claimant voluntarily quit or was
discharged from the employment. The claimant reported he had applied for a job at Quaker,
and was informed that he had been accepted into the applicant pool. By being in the applicant
pool, the claimant was not extended a job offer, but made aware that when an opening arose,
he would be notified and could accept it. There was no expected timeframe as to when the
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claimant expected to be extended a job offer, and he asserted he planned to work for this
employer and give the appropriate notice when the time came. The claimant made his plans
known to other co-workers in passing but did not inform the employer. However, when the
employer learned of the claimant’s plan to quit for Quaker, he was confronted in a meeting and
informed that his resignation had been accepted, and separation ensued. The employer
reported that he tried to explain that he had not accepted a position but it did not alter the
outcome.

The administrative record reflects that claimant has received unemployment benefits in the
amount of $358.00, since filing a claim. The administrative record also establishes that the
employer did participate in the fact-finding interview by way of Mike Hicks, Nikki Voss and Erin
Brown.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged from employment for no disqualifying reason.

lowa unemployment insurance law disqualifies claimants who voluntarily quit employment
without good cause attributable to the employer or who are discharged for work-connected
misconduct. lowa Code 88 96.5(1) and 96.5(2)a. A voluntary quitting of employment requires
that an employee exercise a voluntary choice between remaining employed or terminating the
employment relationship. Wills v. Emp’t Appeal Bd., 447 N.W.2d 137, 138 (lowa 1989); Peck v.
Emp’t Appeal Bd., 492 N.W.2d 438, 440 (lowa Ct. App. 1992). A voluntary leaving of
employment requires an intention to terminate the employment relationship accompanied by an
overt act of carrying out that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608,
612 (lowa 1980). In this case, the claimant did not have the option of remaining employed nor
did he express intent to terminate the employment relationship. It was the employer who heard
through other employees that the claimant was interested in a position at Quaker and
discharged him even though he did not tender resignation, and had not accepted a position at
Quaker. Where there is no expressed intention or act to sever the relationship, the case must
be analyzed as a discharge from employment. Peck v. Emp't Appeal Bd., 492 N.W.2d 438
(lowa Ct. App. 1992).

The next issue is whether the claimant was discharged due to job related misconduct.
lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(4) provides:
(4) Report required. The claimant's statement and the employer's statement must give

detailed facts as to the specific reason for the claimant's discharge. Allegations of
misconduct or dishonesty without additional evidence shall not be sufficient to result in
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disqualification. If the employer is unwilling to furnish available evidence to corroborate
the allegation, misconduct cannot be established. In cases where a suspension or
disciplinary layoff exists, the claimant is considered as discharged, and the issue of
misconduct shall be resolved.

The law defines misconduct as:

1. A deliberate act and a material breach of the duties and obligations arising out of a
worker’s contract of employment.

2. A deliberate violation or disregard of the standard of behavior the employer has a
right to expect from employees. Or

3. An intentional and substantial disregard of the employer's interests or of the
employee’s duties and obligations to the employer.

Inefficiency, unsatisfactory conduct, unsatisfactory performance due to inability or incapacity,
inadvertence or ordinary negligence in isolated incidents, or good faith errors in judgment or
discretion do not amount to work-connected misconduct. 871 IAC 24.32(1)(a). Misconduct
must be “substantial” to warrant a denial of job insurance benefits. Newman v. lowa Dep't of
Job Serv., 351 N.W.2d 806 (lowa Ct. App. 1984).

It is the duty of the administrative law judge as the trier of fact in this case, to determine the
credibility of witnesses, weigh the evidence and decide the facts in issue. Arndt v. City of
LeClaire, 728 N.W.2d 389, 394-395 (lowa 2007). The administrative law judge may believe all,
part or none of any witness’s testimony. State v. Holtz, 548 N.W.2d 162, 163 (lowa App. 1996).
In assessing the credibility of witnesses, the administrative law judge should consider the
evidence using his or her own observations, common sense and experience. Id.. In
determining the facts, and deciding what testimony to believe, the fact finder may consider the
following factors: whether the testimony is reasonable and consistent with other believable
evidence; whether a witness has made inconsistent statements; the witness's appearance,
conduct, age, intelligence, memory and knowledge of the facts; and the witness's interest in the
trial, their motive, candor, bias and prejudice. Id. Assessing the credibility of the witnesses and
reliability of the evidence in conjunction with the applicable burden of proof, as shown in the
factual conclusions reached in the above-noted findings of fact, the administrative law judge
concludes that the employer has not satisfied its burden to establish by a preponderance of the
evidence that the claimant was discharged for work-connected misconduct as defined by the
unemployment insurance law.

In an at-will employment environment an employer may discharge an employee for any number
of reasons or no reason at all if it is not contrary to public policy, but if it fails to meet its burden
of proof to establish job related misconduct as the reason for the separation, it incurs potential
liability for unemployment insurance benefits related to that separation. The employer failed to
establish how the claimant telling other employees he may go work at Quaker would be grounds
for immediate discharge. There was no evidence that company resources were being used to
help the claimant obtain a position for another employer, or that he in some way lied or misled
the employer by calling off sick but then going to a job interview, or any other conduct that might
support disciplinary action. The claimant’s mere discussing an interest in other jobs or other
being considered in the Quaker pool of applicants to his co-workers does not constitute
misconduct. While the employer may have been justified in discharging the claimant,
work-connected misconduct as defined by the unemployment insurance law has not been
established in this case.
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Nothing in this decision should be interpreted as a condemnation of the employer’'s right to
terminate the claimant for violating its policies and procedures. The employer had a right to
follow its policies and procedures. The analysis of unemployment insurance eligibility, however,
does not end there. This ruling simply holds that the employer did not meet its burden of proof
to establish the claimant’'s conduct leading separation was misconduct under lowa law. Since
the employer has not met its burden of proof, benefits are allowed.

Because the claimant is eligible for benefits, he has not been overpaid benefits. As a result, the
issues of recovery of any overpayment and possible relief from charges are moot.

DECISION:

The April 27, 2016, (reference 01) unemployment insurance decision is affirmed. The claimant
was discharged from employment for no disqualifying reason. Benefits are allowed, provided he
is otherwise eligible. The claimant has not been overpaid benefits. The employer’'s account is
not subject to relief of charges.

Jennifer L. Beckman
Administrative Law Judge
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