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STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the June 27, 2016, (reference 05) unemployment insurance 
decision that denied benefits based upon separation.  The parties were properly notified about 
the hearing.  A telephone hearing was held on July 25, 2016.  The claimant participated 
personally.  The employer did not register for the hearing and did not participate.  Claimant 
exhibit A was admitted into evidence.  The administrative law judge took official notice of the 
administrative records including the fact-finding documents.  Based on the evidence, the 
arguments presented, and the law, the administrative law judge enters the following findings of 
fact, reasoning and conclusions of law, and decision. 
 
ISSUES: 
 
Is the claimant qualified for benefits based upon her medically-related separation from the 
employment? 
Is she able to and available for work effective June 5, 2016?   
 
FINDINGS OF FACT:  
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
claimant was employed full-time on assignment at Quanex in Dubuque until May 10, 2016.  The 
claimant notified the employer that she needed to be off work to have a hysterectomy, and 
surgery was scheduled for May 11, 2016.  The claimant discussed her intent to return to the 
assignment once released by her doctor, and the employer agreed.  The claimant’s doctor 
submitted a doctor’s note to the employer, dated May 26, 2016, indicating the claimant was 
released to return to work.  The claimant had restrictions of part-time work for one week 
(May 30 through June 4) and then could return full-time, without restrictions effective June 5, 
2016.  When the claimant notified the employer by way of Valerie Hefel, she contacted the 
claimant’s supervisor on assignment and was told no work was available to the claimant.   
 
The claimant has maintained contact with the employer, seeking reassignment.  Twice the 
employer offered assignments to the claimant that she accepted to be put in the hiring pool for, 
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but was not actually interviewed or hired.  The employer has left multiple automated messages 
for the claimant offering her work in the evening, but she does not work evening shifts and 
notified the employer of this when she was originally hired.  In addition, the claimant is 
continuing to search for full-time work on her own, in factory type positions in the Dubuque area.  
She has no restrictions on employment or need for medical accommodation.   
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes the claimant voluntarily left 
the employment for no disqualifying reason. 
 
Iowa Code § 96.5-1-d provides:   
 

An individual shall be disqualified for benefits:   
 
1.  Voluntary quitting.  If the individual has left work voluntarily without good cause 
attributable to the individual's employer, if so found by the department.  But the individual 
shall not be disqualified if the department finds that:   
 
d.  The individual left employment because of illness, injury or pregnancy upon the 
advice of a licensed and practicing physician, and upon knowledge of the necessity for 
absence immediately notified the employer, or the employer consented to the absence, 
and after recovering from the illness, injury or pregnancy, when recovery was certified by 
a licensed and practicing physician, the individual returned to the employer and offered 
to perform services and the individual's regular work or comparable suitable work was 
not available, if so found by the department, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.25(35) provides:   
 

Voluntary quit without good cause.  In general, a voluntary quit means discontinuing the 
employment because the employee no longer desires to remain in the relationship of an 
employee with the employer from whom the employee has separated.  The employer 
has the burden of proving that the claimant is disqualified for benefits pursuant to Iowa 
Code section 96.5.  However, the claimant has the initial burden to produce evidence 
that the claimant is not disqualified for benefits in cases involving Iowa Code 
section 96.5, subsection (1), paragraphs "a" through "i," and subsection 10.  The 
following reasons for a voluntary quit shall be presumed to be without good cause 
attributable to the employer: 
 
(35)  The claimant left because of illness or injury which was not caused or aggravated 
by the employment or pregnancy and failed to: 
 
(a)  Obtain the advice of a licensed and practicing physician; 
 
(b)  Obtain certification of release for work from a licensed and practicing physician; 
 
(c)  Return to the employer and offer services upon recovery and certification for work by 
a licensed and practicing physician; or 
 
(d)  Fully recover so that the claimant could perform all of the duties of the job. 
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Iowa Admin. Code r. 871-24.26(6)b provides: 
 

Voluntary quit with good cause attributable to the employer and separations not 
considered to be voluntary quits.  The following are reasons for a claimant leaving 
employment with good cause attributable to the employer: 
 
(6)  Separation because of illness, injury, or pregnancy. 
 
b.  Employment related separation.  The claimant was compelled to leave employment 
because of an illness, injury, or allergy condition that was attributable to the employment.  
Factors and circumstances directly connected with the employment which caused or 
aggravated the illness, injury, allergy, or disease to the employee which made it 
impossible for the employee to continue in employment because of serious danger to the 
employee's health may be held to be an involuntary termination of employment and 
constitute good cause attributable to the employer.  The claimant will be eligible for 
benefits if compelled to leave employment as a result of an injury suffered on the job. 
 
In order to be eligible under this paragraph "b" an individual must present competent 
evidence showing adequate health reasons to justify termination; before quitting have 
informed the employer of the work-related health problem and inform the employer that 
the individual intends to quit unless the problem is corrected or the individual is 
reasonably accommodated.  Reasonable accommodation includes other comparable 
work which is not injurious to the claimant's health and for which the claimant must 
remain available. 

 
The court in Gilmore v. Empl. Appeal Bd., 695 N.W.2d 44 (Iowa Ct. App. 2004) noted that: 
 

"Insofar as the Employment Security Law is not designed to provide health and disability 
insurance, only those employees who experience illness-induced separations that can 
fairly be attributed to the employer are properly eligible for unemployment benefits." 
White v. Emp’t Appeal Bd., 487 N.W.2d 342, 345 (Iowa 1992) (citing Butts v. Iowa Dep't 
of Job Serv., 328 N.W.2d 515, 517 (Iowa 1983)). 
 
The statute provides an exception where: 
 
The individual left employment because of illness, injury or pregnancy upon the advice of 
a licensed and practicing physician, and upon knowledge of the necessity for absence 
immediately notified the employer, or the employer consented to the absence, and after 
recovering from the illness, injury or pregnancy, when recovery was certified by a 
licensed and practicing physician, the individual returned to the employer and offered to 
perform services and … the individual's regular work or comparable suitable work was 
not available, if so found by the department, provided the individual is otherwise eligible. 
Iowa Code § 96.5(1)(d). 
 

In the present case, the evidence clearly shows the claimant made her employer aware of her 
surgery, immediately notified the employer of her recovery date and was fully recovered from 
her surgery, effective June 5, 2016.  The claimant notified the employer of her attempt to return 
to work, and was told work was not available.  She has continued to request work from this 
employer but has not yet been reassigned. Since the claimant offered to return to work from the 
non-work-related illness without restriction and no work was available, the separation was with 
good cause attributable to the employer.   
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Iowa Code § 96.4(3) provides:   
 

An unemployed individual shall be eligible to receive benefits with respect to any week 
only if the department finds that:   
 
3.  The individual is able to work, is available for work, and is earnestly and actively 
seeking work.  This subsection is waived if the individual is deemed partially 
unemployed, while employed at the individual's regular job, as defined in section 96.19, 
subsection 38, paragraph "b", unnumbered paragraph (1), or temporarily unemployed as 
defined in section 96.19, subsection 38, paragraph "c".  The work search requirements 
of this subsection and the disqualification requirement for failure to apply for, or to accept 
suitable work of section 96.5, subsection 3 are waived if the individual is not disqualified 
for benefits under section 96.5, subsection 1, paragraph "h".  

 
Iowa Admin. Code r. 871-24.23(1) provides: 
 

Availability disqualifications.  The following are reasons for a claimant being disqualified 
for being unavailable for work.   
 
(1)  An individual who is ill and presently not able to perform work due to illness. 

 
Iowa Admin. Code r. 871-24.23(35) provides: 
 

Availability disqualifications.  The following are reasons for a claimant being disqualified 
for being unavailable for work.   
 
(35)  Where the claimant is not able to work and is under the care of a physician and has 
not been released as being able to work.   

 
To be able to work, "[a]n individual must be physically and mentally able to work in some gainful 
employment, not necessarily in the individual's customary occupation, but which is engaged in 
by others as a means of livelihood."  Sierra v. Emp’t Appeal Bd., 508 N.W.2d 719, 721 (Iowa 
1993); Geiken v. Lutheran Home for the Aged, 468 N.W.2d 223 (Iowa 1991); Iowa Admin. Code 
r. 871-24.22(1).  “An evaluation of an individual's ability to work for the purposes of determining 
that individual's eligibility for unemployment benefits must necessarily take into consideration 
the economic and legal forces at work in the general labor market in which the individual 
resides.” Sierra at 723.  This means that when evaluating whether a person with a protected 
disability is able and available to work we must take into account the reasonable 
accommodation requirements imposed on employers under federal, state, and local laws.  Id. 
 
The claimant is currently looking for factory work, consistent with her work history in the 
Dubuque area.  The claimant has no restrictions to her availability except to not work evening 
shifts.  She is available for full-time day work.  Thus the claimant is considered as able to work 
as of June 5, 2016. 
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DECISION: 
 
The June 27, 2016, (reference 05) unemployment insurance decision is reversed.  The claimant 
voluntarily left the employment for no disqualifying reason.  The claimant is able to and available 
for work.   Benefits are allowed, provided she is otherwise eligible. 
 
 
__________________________________ 
Jennifer L. Beckman 
Administrative Law Judge 
 
______________________ 
Decision Dated and Mailed 
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