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APPEAL RIGHTS:

This Decision Shall Become Final, unless within fifteen
(15) days from the mailing date below the administrative
law judge’s signature on the last page of the decision,
you or any interested party:

Appeal to the Employment Appeal Board by submitting a
written appeal via mail, fax, or online to:

Employment Appeal Board
4™ Floor — Lucas Building
Des Moines, lowa 50319
Fax: (515)281-7191
Online: eab.iowa.gov

The appeal period will be extended to the next business
day if the last day to appeal falls on a weekend or a legal
holiday.

AN APPEAL TO THE BOARD SHALL STATE CLEARLY:
1) The name, address and social security number of the
claimant.

2) A reference to the decision from which the appeal is
taken.

3) That an appeal from such decision is being made and
such appeal is signed.

4) The grounds upon which such appeal is based.

YOU MAY REPRESENT yourself in this appeal or you
may obtain a lawyer or other interested party to do so
provided there is no expense to Workforce Development.
If you wish to be represented by a lawyer, you may
obtain the services of either a private attorney or one
whose services are paid for with public funds. It is
important that you file your claim as directed, while this
appeal is pending, to protect your continuing right to
benefits.

SERVICE INFORMATION:
A true and correct copy of this decision was mailed to
each of the parties listed.

ONLINE RESOURCES:
Ul law and administrative rules:

https://www.iowaworkforcedevelopment.gov/unemployment-insurance-law-and-administrative-rules

Ul Benefits Handbook:

https://www.iowaworkforcedevelopment.gov/unemployment-insurance-claimant-handbook

Employer Ul Handbook: https://www.iowaworkforcedevelopment.gov/employer-handbook
Employer account access and information: https://www.myiowaui.org/UITIPTaxWeb/

National Career Readiness Certificate and Skilled lowa Initiative: http://skillediowa.org/
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https://www.iowaworkforcedevelopment.gov/unemployment-insurance-claimant-handbook
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IOWA WORKFORCE DEVELOPMENT
UNEMPLOYMENT INSURANCE APPEALS BUREAU

ANTHONY J LEIMBACHER APPEAL 21A-UI-24855-JC-T

Claimant

ADMINISTRATIVE LAW JUDGE
DECISION

PRINCIPAL LIFE INSURANCE CO
Employer

OC: 09/13/20
Claimant: Appellant (4)

lowa Code § 96.5(2)a — Discharge for Misconduct

lowa Code § 96.5(1) — Voluntary Quitting

lowa Code § 96.4(3) — Ability to and Availability for Work
lowa Code § 96.6(2) — Timeliness of Appeal

STATEMENT OF THE CASE:

The claimant/appellant, Anthony J. Leimbacher, filed an appeal from the January 13, 2021
(reference 01) lowa Workforce Development (“IWD”) unemployment insurance decision that
denied benefits. After proper notice, a telephone hearing was held on January 6, 2022. The
hearing was held together with Appeal 21A-UI-24856-JC-T. The claimant participated
personally. Laura Cummings, mom of claimant, also attended. The employer/respondent,
Principal Life Insurance Co., did not participate. The administrative law judge took official notice
of the administrative records. Based on the evidence, the arguments presented, and the law,
the administrative law judge enters the following findings of fact, reasoning and conclusions of
law, and decision. Department Exhibit D-1 was admitted.

ISSUES:

Is the appeal timely?

Was the claimant discharged for disqualifying job-related misconduct?

Did claimant voluntarily quit the employment with good cause attributable to employer?
Is the claimant able to work and available for work effective September 13, 20207

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: The
claimant began employment in October 2019 as a full-time associate applications specialist, and
separated from employment on September 10, 2020.

Prior to separation, claimant was diagnosed with ADHD. He went on a personal leave of
absence with the employer beginning May 25, 2020. Claimant sought an extension to continue
his leave of absence beyond the approved time frame because he had not been released to
return to work by his treating doctor. Claimant was informed if he did not return to work on
September 10, 2020, he would not have a job. Separation thereby ensued.
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Claimant remained under medical care, and was not released to return to work until November
2020. (He did not know the exact date and did not submit a doctor’s note for the hearing).
Claimant filed weekly continued claims for unemployment insurance benefits for the period of
September 13, 2020 and November 21, 2020.

An initial decision (reference 01) denying benefits was mailed to claimant’s address of record on
January 13, 2021. The decision contained a warning that an appeal was due by January 23,
2021. Claimant did not receive the initial decision within the appeal period. The appeal was
filed on November 5, 2021 (Department Exhibit D-1). The appeal was filed after claimant
received the overpayment decision dated October 26, 2021.

REASONING AND CONCLUSIONS OF LAW:
The first issue to address is whether the appeal is timely.

lowa Code section 96.6(2) provides, in pertinent part:

Filing — determination — appeal.

The representative shall promptly examine the claim and any protest, take the initiative to
ascertain relevant information concerning the claim, and, on the basis of the facts found
by the representative, shall determine whether or not the claim is valid, the week with
respect to which benefits shall commence, the weekly benefit amount payable and its
maximum duration, and whether any disqualification shall be imposed. . . . Unless the
claimant or other interested party, after notification or within ten calendar days after
notification was mailed to the claimant's last known address, files an appeal from the
decision, the decision is final and benefits shall be paid or denied in accordance with the
decision.

lowa Admin. Code r. 871-24.35(2) provides:
Date of submission and extension of time for payments and notices.
(2) The submission of any payment, appeal, application, request, notice, objection,
petition, report or other information or document not within the specified statutory or
regulatory period shall be considered timely if it is established to the satisfaction of the
division that the delay in submission was due to division error or misinformation or to
delay or other action of the United States postal service.
a. For submission that is not within the statutory or regulatory period to be considered
timely, the interested party must submit a written explanation setting forth the
circumstances of the delay.
b. The division shall designate personnel who are to decide whether an extension of time
shall be granted.
c. No submission shall be considered timely if the delay in filing was unreasonable, as
determined by the department after considering the circumstances in the case.
d. If submission is not considered timely, although the interested party contends that the
delay was due to division error or misinformation or delay or other action of the United
States postal service, the division shall issue an appealable decision to the interested

party.

The ten calendar days for appeal begins running on the mailing date. The "decision date" found
in the upper right-hand portion of the representative's decision, unless otherwise corrected
immediately below that entry, is presumptive evidence of the date of mailing. Gaskinsv.
Unempl. Comp. Bd. of Rev., 429 A.2d 138 (Pa. Comm. 1981); Johnson v. Board of Adjustment,
239 N.w.2d 873, 92 A.L.R.3d 304 (lowa 1976).
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The record in this case shows that more than ten calendar days elapsed between the mailing
date and the date this appeal was filed. The lowa Supreme Court has declared that there is a
mandatory duty to file appeals from representatives' decisions within the time allotted by statute,
and that the administrative law judge has no authority to change the decision of a representative
if a timely appeal is not filed. Franklin v. lowa Dep’t of Job Serv., 277 N.W.2d 877, 881 (lowa
1979). Compliance with appeal notice provisions is jurisdictional unless the facts of a case
show that the notice was invalid. Beardslee v. lowa Dep’t of Job Serv., 276 N.\W.2d 373, 377
(lowa 1979); see also In re Appeal of Elliott, 319 N.W.2d 244, 247 (lowa 1982). The question in
this case thus becomes whether the appellant was deprived of a reasonable opportunity to
assert an appeal in a timely fashion. Hendrenv. lowa Emp’t Sec. Comm’n, 217 N.W.2d 255
(lowa 1974); Smith v. lowa Emp’t Sec. Comm’n, 212 N.\W.2d 471, 472 (lowa 1973).

The claimant did not have an opportunity to appeal the initial decision because the decision was
not received. Without notice of a disqualification, no meaningful opportunity for appeal exists.
See Smith v. lowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 (lowa 1973). The claimant timely
appealed the overpayment decision, which was the first notice of disqualification. Therefore, the
appeal shall be accepted as timely.

For the reasons that follow, the administrative law judge finds the claimant’s separation
is not disqualifying.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual’s
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.

lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.

(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes a
material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as is
found in deliberate violation or disregard of standards of behavior which the employer has
the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's duties
and obligations to the employer. On the other hand mere inefficiency, unsatisfactory
conduct, failure in good performance as the result of inability or incapacity, inadvertencies or
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ordinary negligence in isolated instances, or good faith errors in judgment or discretion are
not to be deemed misconduct within the meaning of the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep’t of Job Serv., 321 N.W.2d 6 (lowa 1982). The issue is not whether the employer
made a correct decision in separating claimant, but whether the claimant is entitled to
unemployment insurance benefits. Infante v. lowa Dep’t of Job Serv., 364 N.W.2d 262 (lowa
Ct. App. 1984). What constitutes misconduct justifying termination of an employee and what
misconduct warrants denial of unemployment insurance benefits are two separate decisions.
Pierce v. lowa Dep’t of Job Serv., 425 N.W.2d 679 (lowa Ct. App. 1988). Absences due to
properly reported illness cannot constitute work-connected misconduct since they are not
volitional, even if the employer was fully within its rights to assess points or impose discipline up
to or including discharge for the absence under its attendance policy. lowa Admin. Code r. 871-
24.32(7); Cosper, supra; Gaborit v. Emp’t Appeal Bd., 734 N.W.2d 554 (lowa Ct. App. 2007).

Even had the claimant’s leave period expired, since claimant was still under medical care and
had not yet been released to return to work as of the date of separation, no disqualifying reason
for the separation has been established.

The final issue to address is whether claimant was able and available for work effective
September 13, 2020.

For an individual to be eligible to receive benefits, he must be able to work, available for work,
and actively seeking work as required by the unemployment insurance law. lowa Code §
96.4(3). The burden is on the claimant to establish that he is able and available for work within
the meaning of the statute. lowa Code § 96.6(2); lowa Admin. Code r. 871-24.22.

lowa Admin. Code r. 871-24.23(35) provides:

Availability disqualifications. The following are reasons for a claimant being disqualified
for being unavailable for work.

(35) Where the claimant is not able to work and is under the care of a medical
practitioner and has not been released as being able to work.

The undisputed evidence is claimant was under medical care, and unable to perform work at the
time of his separation until November 2020 when his treating doctor released him. Claimant
does not meet the eligibility requirements of being able and available to perform work effective
September 13, 2020. Therefore, benefits are withheld until such time as the claimant obtains a
medical release to return to some type of work of which he is capable of performing given any
medical restrictions.
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DECISION:

The January 13, 2021, (reference 01) decision is maodified in favor of the claimant/appellant.
The appeal is accepted as timely. The claimant did not quit but was discharged for no
disqualifying reason. Claimant has not established he was able to and available for work
effective September 13, 2020. Benefits are withheld until such time as he obtains a medical
release to return to some type of work for which he is qualified given his education, training, and
work history.

gonrifp & Beckman.

Jennifer L. Beckman

Administrative Law Judge

Unemployment Insurance Appeals Bureau
lowa Workforce Development

1000 East Grand Avenue

Des Moines, lowa 50319-0209

Fax 515-478-3528

February 7, 2022
Decision Dated and Mailed

jlb/mh

NOTE TO CLAIMANT:

This decision determines you are not eligible for regular unemployment insurance benefits. If
you disagree with this decision, you may file an appeal to the Employment Appeal Board by
following the instructions on the first page of this decision.

Individuals who do not qualify for regular unemployment insurance benefits, but who were
unemployed between February 2, 2020 and June 12, 2021 for reasons related to COVID-19
may qualify for Pandemic Unemployment Assistance (PUA). You will need to apply for PUA
to determine your eligibility under the program. Additional information on how to apply for
PUA can be found at htips://www.iowaworkforcedevelopment.gov/pua-information.  The
authorization codeis 1 , the pin

You may find information about food, housing, and other resources at
https://covidrecoveryiowa.org/ or at https://dhs.iowa.qgov/node/3250

lowa Finance Authority also has additional resources at
https://www.iowafinance.com/about/covid-19-ifa-recovery-assistance/
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