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STATEMENT OF THE CASE: 
 
The employer filed an appeal from the December 12, 2017, (reference 01) unemployment 
insurance decision that allowed benefits based upon a determination that claimant quit due to a 
change in his contract of hire.  The parties were properly notified of the hearing.  A telephone 
hearing was held on January 17, 2018.  The claimant, Jim G. Markham, participated.  The 
employer, Swift Pork Company, participated through Nicholas Aguirre, Human Resources 
Manager.  Employer’s Exhibits 1 through 4 were received and admitted into the record without 
objection.  The administrative law judge took official notice of the administrative record and the 
fact-finding documentation. 
 
ISSUES: 
 
Did claimant voluntarily quit the employment with good cause attributable to employer? 
Has the claimant been overpaid unemployment insurance benefits, and if so, can the repayment 
of those benefits to the agency be waived?   
Can charges to the employer’s account be waived? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  Claimant 
was employed full-time, most recently as an expense control manager, from June 8, 2015, until 
November 8, 2017, when he quit.  As an expense control manager, claimant worked first shift 
and earned an annual salary of $65,000.00.  Additionally, claimant was eligible for a 20% 
annual bonus.  The expense control manager position was a desk job.  On or about November 
8, 2017, claimant was informed that he was being demoted from the expense control manager 
to a production supervisor position.  Claimant would have earned an annual salary of 
$52,000.00 in this position with no possibility of an annual bonus.  Additionally, claimant would 
have worked second shift in this position and would have worked on the production floor.   
 
Aguirre explained that claimant was being demoted because of his poor work performance.  On 
February 27, 2017, claimant was placed on a ninety-day performance improvement plan.  The 
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employer had concerns with a number of areas of claimant’s performance, including his 
listening, patience, and communication skills.  Claimant successfully completed this 
performance improvement plan.  However, his job performance issues persisted.  Claimant was 
counseled on September 7 for continued performance issues involving lack of preparation and 
complacency.  The final incident leading to the demotion was claimant receiving a poor 
evaluation for 2017.  (Exhibit 3).  Claimant denies that he was aware his job was in jeopardy 
due to his work performance. 
 
The administrative record reflects that claimant has received unemployment benefits in the 
amount of $3,185.00, since filing a claim with an effective date of November 5, 2017, for the 
seven weeks ending January 13, 2018.  The administrative record also establishes that the 
employer did participate in the fact-finding interview.  Aguirre personally participated in the fact-
finding interview, and the employer submitted documentation to the fact-finder as well. 
 
REASONING AND CONCLUSIONS OF LAW: 
 
For the reasons that follow, the administrative law judge concludes claimant’s separation was 
with good cause attributable to the employer.  Benefits are allowed. 
 
Iowa Code section 96.5(1) provides:   
 

An individual shall be disqualified for benefits:  
 
1.  Voluntary quitting.  If the individual has left work voluntarily without good 
cause attributable to the individual's employer, if so found by the department. 

 
Iowa Admin. Code r. 871-24.26(1) provides:   

 
Voluntary quit with good cause attributable to the employer and separations not 
considered to be voluntary quits. The following are reasons for a claimant leaving 
employment with good cause attributable to the employer: 
 
24.26(1) A change in the contract of hire. An employer’s willful breach of contract 
of hire shall not be a disqualifiable issue. This would include any change that 
would jeopardize the worker’s safety, health or morals. The change of contract of 
hire must be substantial in nature and could involve changes in working hours, 
shifts, remuneration, location of employment, drastic modification in type of work, 
etc. Minor changes in a worker’s routine on the job would not constitute a change 
of contract of hire. 

 
The claimant has the burden of proving that the voluntary leaving was for good cause 
attributable to the employer.  Iowa Code § 96.6(2).  In general, a substantial pay reduction of 25 
to 35 percent or a similar reduction of working hours creates good cause attributable to the 
employer for a resignation.  Dehmel v. Emp’t Appeal Bd., 433 N.W.2d 700 (Iowa 1988).  A 
notice of an intent to quit had been required by Cobb v. Emp’t Appeal Bd., 506 N.W.2d 445, 
447-78 (Iowa 1993), Suluki v. Emp’t Appeal Bd., 503 N.W.2d 402, 405 (Iowa 1993), and 
Swanson v. Emp’t Appeal Bd., 554 N.W.2d 294, 296 (Iowa Ct. App. 1996).  Those cases 
required an employee to give an employer notice of intent to quit, thus giving the employer an 
opportunity to cure working conditions.  However, in 1995, the Iowa Administrative Code was 
amended to include an intent-to-quit requirement.  The requirement was only added to rule 871-
24.26(6)(b), the provision addressing work-related health problems.  No intent-to-quit 
requirement was added to rule 871-24.26(4), the intolerable working conditions provision.  Our 
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supreme court recently concluded that, because the intent-to-quit requirement was added to 
Iowa Admin. Code r. 871-24.26(6)(b) but not 871-24.26(4), notice of intent to quit is not required 
for intolerable working conditions.  Hy-Vee, Inc. v. Emp’t Appeal Bd., 710 N.W.2d 1 (Iowa 2005). 
 
Iowa Code § 96.5(2)a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
 
a.  The individual shall be disqualified for benefits until the individual has worked 
in and has been paid wages for insured work equal to ten times the individual's 
weekly benefit amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(1)a provides:   
 

Discharge for misconduct.   
 
(1)  Definition.   
 
a.  “Misconduct” is defined as a deliberate act or omission by a worker which 
constitutes a material breach of the duties and obligations arising out of such 
worker's contract of employment.  Misconduct as the term is used in the 
disqualification provision as being limited to conduct evincing such willful or 
wanton disregard of an employer's interest as is found in deliberate violation or 
disregard of standards of behavior which the employer has the right to expect of 
employees, or in carelessness or negligence of such degree of recurrence as to 
manifest equal culpability, wrongful intent or evil design, or to show an intentional 
and substantial disregard of the employer's interests or of the employee's duties 
and obligations to the employer.  On the other hand mere inefficiency, 
unsatisfactory conduct, failure in good performance as the result of inability or 
incapacity, inadvertencies or ordinary negligence in isolated instances, or good 
faith errors in judgment or discretion are not to be deemed misconduct within the 
meaning of the statute. 

 
This definition has been accepted by the Iowa Supreme Court as accurately reflecting the intent 
of the legislature.  Huntoon v. Iowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (Iowa 1979).  
Misconduct must be “substantial” to warrant a denial of job insurance benefits.  Newman v. Iowa 
Dep’t of Job Serv., 351 N.W.2d 806 (Iowa Ct. App. 1984).  When based on carelessness, the 
carelessness must actually indicate a “wrongful intent” to be disqualifying in nature.  Id.  
Negligence does not constitute misconduct unless recurrent in nature; a single act is not 
disqualifying unless indicative of a deliberate disregard of the employer’s interests.  Henry v. 
Iowa Dep’t of Job Serv., 391 N.W.2d 731 (Iowa Ct. App. 1986).  Poor work performance is not 
misconduct in the absence of evidence of intent.  Miller v. Emp’t Appeal Bd., 423 N.W.2d 211 
(Iowa Ct. App. 1988).   
 
In this case, claimant was not aware that his job was in jeopardy for performance reasons.  
Claimant received a performance improvement plan in February and successfully completed 
this plan with no further written warnings putting him on notice that his performance needed to 
improve.  Inasmuch as the claimant would suffer an indefinite demotion in title, combined with a 
20 percent reduction in pay, a loss of bonus, and a shift change, and employer has not 
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established misconduct as a reason for the effective demotion, the change of the original terms 
of hire is considered substantial.  Thus, the separation was with good cause attributable to the 
employer.  As claimant’s separation is not disqualifying, the issues of overpayment, repayment, 
and chargeability are moot. 
 
DECISION: 
 
The December 12, 2017, (reference 01) unemployment insurance decision is affirmed.  
Claimant quit the employment with good cause attributable to the employer.  Benefits are 
allowed, provided he is otherwise eligible.  The issues of overpayment, repayment, and 
chargeability are moot. 
 
 
 
 
__________________________________ 
Elizabeth A. Johnson 
Administrative Law Judge 
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