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lowa Code § 96.5(2)a — Discharge/Misconduct
STATEMENT OF THE CASE:

The claimant filed a timely appeal from the November 27, 2007, reference 04, decision that
denied benefits. After due notice was issued, a telephone conference hearing was held on
December 17, 2007. Claimant participated. Employer participated through Jodi Martin.

ISSUE:

The issue is whether claimant was discharged for reasons related to job misconduct sufficient to
warrant a denial of unemployment benefits or if he quit the employment without good cause
attributable to the employer.

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds: Claimant was employed as a full-time sanitation worker from November 15,
2006 until October 16, 2007, when he was discharged. Employer claimed he was considered a
voluntary quit because of failing to report for work on October 17 and 18, 2007. He last worked
the morning of October 16 (the shift started on October 15) and reported to work for the evening
shift beginning October 16. He could not get in through the security gate since his badge was
deactivated. The guard told him to call in the morning. He did not do so because the
employer’s medical review officer (MRO) called and told him they found a positive drug screen
result from his urine sample taken the morning of October 16 on a random basis after having
completed a drug program. No written notice of the drug screen results was provided to
claimant, no documentary evidence of a written drug screen policy was offered, nor was there
an offer of a split sample test.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant did not quit but
was discharged from employment for no disqualifying reason.



Page 2
Appeal No. 07A-UI-11081-LT

A voluntary leaving of employment requires an intention to terminate the employment
relationship accompanied by an overt act of carrying out that intention. Local Lodge #1426 v.
Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980).

lowa Code § 96.5-1 provides:
An individual shall be disqualified for benefits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

871 IAC 24.25(4) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code 8§ 96.5. However, the claimant has the initial burden to produce evidence that the
claimant is not disqualified for benefits in cases involving lowa Code § 96.5, subsection
(1), paragraphs "a" through "i," and subsection 10. The following reasons for a voluntary
quit shall be presumed to be without good cause attributable to the employer:

(4) The claimant was absent for three days without giving notice to employer in violation
of company rule.

Even had claimant failed to call or report for two days on October 17 and 18, the rule requires
three consecutive days of no-call, no-show absences before considering the absence a
voluntary leaving of employment. Since claimant attempted to report to work for his evening
shift for October 16 and 17 and his entry badge was deactivated, he did not quit but was
discharged.

lowa Code § 730.5(13) provides in part:
Confidentiality of results -- exception.

a. All communications received by an employer relevant to employee or prospective
employee drug or alcohol test results, or otherwise received through the employer's drug
or alcohol testing program, are confidential communications and shall not be used or
received in evidence, obtained in discovery, or disclosed in any public or private
proceeding, except as otherwise provided or authorized by this section.

d. An employer may use and disclose information concerning the results of a drug or
alcohol test conducted pursuant to this section under any of the following circumstances:

(1) In an arbitration proceeding pursuant to a collective bargaining agreement, or an
administrative agency proceeding or judicial proceeding under workers' compensation
laws or unemployment compensation laws or under common or statutory laws where
action taken by the employer based on the test is relevant or is challenged.
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lowa Code § 730.5(8)b provides:

Drug or alcohol testing. Employers may conduct drug or alcohol testing as provided in
this subsection:

b. Employers may conduct drug or alcohol testing of employees during, and after
completion of, drug or alcohol rehabilitation.

lowa Code § 730.5(9)g(3) provides in pertinent part:

Rehabilitation required pursuant to this paragraph shall not preclude an employer from
taking any adverse employment action against the employee during the rehabilitation
based on the employee's failure to comply with any requirements of the rehabilitation,
including any action by the employee to invalidate a test sample provided by the
employee pursuant to the rehabilitation.

lowa Code § 96.5-2-a provides:
An individual shall be disqualified for benefits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The individual shall be disqualified for benefits until the individual has worked in and
has been paid wages for insured work equal to ten times the individual's weekly benefit
amount, provided the individual is otherwise eligible.

871 IAC 24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

The employer has the burden of proving disqualifying job misconduct. Cosperv. lowa
Department of Job Service, 321 N.W.2d 6 (lowa 1982).

The lowa legislature provided no procedural exception for drug testing administered after a drug
treatment program. lowa Code § 730.5(9) requires that a written drug screen policy be provided
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to every employee subject to testing. lowa Code 8§ 730.5(7)(i)(1) mandates that an employer,
upon a confirmed positive drug or alcohol test by a certified laboratory, notify the employee of
the test results by certified mail and the right to obtain a confirmatory test before taking
disciplinary action against an employee. The lowa Supreme Court has held that an employer
may not “benefit from an unauthorized drug test by relying on it as a basis to disqualify an
employee from unemployment compensation benefits.” Eatonv. lowa Employment Appeal
Board, 602 N.W.2d 553, 557, 558 (lowa 1999).

The employer failed to provide a written copy of the drug testing policy to the claimant, failed to
give him notice of the test results according to the strict and explicit statutory requirements, and
failed to allow him an opportunity for another test even if a split sample was taken. Thus,
employer cannot use the results of the October 16 drug screen as a basis for disqualification
from benefits. While employer argues that he was discharged on the basis of attendance, it is
clear that the termination from employment had taken place when his access badge was
deactivated the same day of the drug screen and verbal results from the MRO. Accordingly, his
subsequent failure to report to work was not a basis for the separation. Benefits are allowed.

DECISION:

The November 27, 2007, reference 04, decision is reversed. Claimant was discharged from
employment for no disqualifying reason. Benefits are allowed, provided he is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge

Decision Dated and Mailed
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