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STATEMENT OF THE CASE:
The employer filed a timely appeal from the February 12, 2007, reference 03, decision that

allowed benefits. After due notice was issued, a telephone conference hearing was held on
March 12, 2007. Claimant participated. Employer participated through Tamara Dostert.

ISSUE:

The issue is whether claimant quit the employment without good cause attributable to the
employer.

FINDINGS OF FACT:

Having heard the testimony and having reviewed the evidence in the record, the administrative
law judge finds: Claimant was employed as a full-time temporary production worker at CCB
from January 2, 2007 until January 4, 2007, when she quit the assignment without prior notice
to Advance. She called Advance the next day and asked for work but limited herself to working
third shift, even though her application indicated she could work any shift. She had not provided
employer with any medical work restrictions and did not have a medical practitioner’s advice to
quit the assignment.

The claimant has received unemployment benefits since filing a claim with an effective date of
January 7, 2007.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes the claimant voluntarily left
the employment without good cause attributable to the employer.

lowa Code section 96.5-1-d provides:

An individual shall be disqualified for benefits:
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1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department. But the individual
shall not be disqualified if the department finds that:

d. The individual left employment because of illness, injury or pregnancy upon the
advice of a licensed and practicing physician, and upon knowledge of the necessity for
absence immediately notified the employer, or the employer consented to the absence,
and after recovering from the iliness, injury or pregnancy, when recovery was certified by
a licensed and practicing physician, the individual returned to the employer and offered
to perform services and the individual's regular work or comparable suitable work was
not available, if so found by the department, provided the individual is otherwise eligible.

871 IAC 24.25(35) provides:

Voluntary quit without good cause. In general, a voluntary quit means discontinuing the
employment because the employee no longer desires to remain in the relationship of an
employee with the employer from whom the employee has separated. The employer
has the burden of proving that the claimant is disqualified for benefits pursuant to lowa
Code section 96.5. However, the claimant has the initial burden to produce evidence
that the claimant is not disqualified for benefits in cases involving lowa Code section
96.5, subsection (1), paragraphs "a" through "i," and subsection 10. The following
reasons for a voluntary quit shall be presumed to be without good cause attributable to

the employer:

(35) The claimant left because of illness or injury which was not caused or aggravated
by the employment or pregnancy and failed to:

(a) Obtain the advice of a licensed and practicing physician;
(b) Obtain certification of release for work from a licensed and practicing physician;

(c) Return to the employer and offer services upon recovery and certification for work by
a licensed and practicing physician; or

(d) Fully recover so that the claimant could perform all of the duties of the job.

In medical resignations, the claimant must first give the employer notice of the problem and an
opportunity to remedy it in order for the voluntary quit to fall within a qualifying separation.
Suluki v. EAB, 503 N.W.2d 401 (lowa 1993). The claimant has not established that the injury
was work related, as is her burden, and did not present employer with evidence of any work
restrictions. Thus, she fails to meet the requirements of the administrative regulation cited
above. Benefits are denied.

The administrative law judge further concludes claimant has been overpaid benefits.

lowa Code section 96.3-7 provides:
7. Recovery of overpayment of benefits. If an individual receives benefits for which the
individual is subsequently determined to be ineligible, even though the individual acts in

good faith and is not otherwise at fault, the benefits shall be recovered. The department
in its discretion may recover the overpayment of benefits either by having a sum equal to
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the overpayment deducted from any future benefits payable to the individual or by
having the individual pay to the department a sum equal to the overpayment.

If the department determines that an overpayment has been made, the charge for the
overpayment against the employer's account shall be removed and the account shall be
credited with an amount equal to the overpayment from the unemployment
compensation trust fund and this credit shall include both contributory and reimbursable
employers, notwithstanding section 96.8, subsection 5.

Because the claimant’'s separation was disqualifying, benefits were paid to which the claimant
was not entitled. Those benefits must be recovered in accordance with the provisions of lowa
law.

The claimant is overpaid benefits in the amount of $1,760.00.

DECISION:

The February 12, 2007, reference 03, decision is reversed. The claimant voluntarily left her
employment without good cause attributable to the employer. Benefits are withheld until such

time as the claimant works in and has been paid wages equal to ten times her weekly benefit
amount, provided she is otherwise eligible.

Dévon M. Lewis
Administrative Law Judge
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