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STATEMENT OF THE CASE:

The claimant filed an appeal from the December 12, 2017, (reference 01) unemployment
insurance decision that denied benefits. The parties were properly notified about the hearing. A
telephone hearing was held on January 12, 2018. Claimant participated. Employer did not
register for the hearing and did not participate. Official notice was taken of the administrative
record with no objection.

ISSUE:

Did claimant voluntarily leave the employment with good cause attributable to the employer or
did employer discharge the claimant for reasons related to job misconduct sufficient to warrant a
denial of benefits?

FINDINGS OF FACT:

Having reviewed all of the evidence in the record, the administrative law judge finds: Claimant
was employed full-time as a security officer from February 2007, and was separated from
employment on October 2, 2017.

The employer has a code of ethics that prohibits employees from making inappropriate or
offensive comments. Claimant was aware of the employer’s code of ethics.

On September 25, 2017, during claimant’s scheduled shift, a patient was being unruly.
Claimant said something like they should shoot'em, but it is too much paperwork. A police
officer heard claimant make the comment. Claimant made the comment as he walked out of the
patient’'s room. The police officer was offended by the comment.

On September 28, 2017, the employer informed claimant they were suspending him until
October 2, 2017, because of the comment he made when he left the patient’'s room. On
October 2, 2017, claimant met with the employer in the human resource office. The employer
told claimant he was being separated from employment because he made a comment that
offended someone. Claimant admitted to saying the comment. The employer told claimant his
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services were no longer required. The employer told claimant he could resign or he would be
discharged. Claimant elected to resign effective immediately. Claimant testified that the
comment he made was inappropriate. Claimant testified he has made the comment before.

REASONING AND CONCLUSIONS OF LAW:

For the reasons that follow, the administrative law judge concludes claimant did not quit but was
discharged from employment due to job-related misconduct. Benefits are denied.

lowa Code section 96.5(1) provides:

An individual shall be disqualified for benefits, regardless of the source of the individual's
wage credits:

1. Voluntary quitting. If the individual has left work voluntarily without good cause
attributable to the individual's employer, if so found by the department.

lowa Admin. Code r. 871-24.26(21) provides:

Voluntary quit with good cause attributable to the employer and separations not
considered to be voluntary quits. The following are reasons for a claimant leaving
employment with good cause attributable to the employer:

(21) The claimant was compelled to resign when given the choice of resigning or being
discharged. This shall not be considered a voluntary leaving.

A voluntary quitting means discontinuing the employment because the employee no longer
desires to remain in the relationship of an employee with the employer and requires an intention
to terminate the employment. Wills v. Emp’t Appeal Bd., 447 N.W. 2d 137, 138 (lowa 1989);
see also lowa Admin. Code r. 871-24.25(35). A voluntary leaving of employment requires an
intention to terminate the employment relationship accompanied by an overt act of carrying out
that intention. Local Lodge #1426 v. Wilson Trailer, 289 N.W.2d 608, 612 (lowa 1980).

The employer clearly initiated the communication with claimant on October 2, 2017 about his
separation from employment. On October 2, 2017, the employer gave claimant the option to
either resign or be fired. Although claimant elected to resign, if he had not resigned, the
employer would have discharged him. Therefore, claimant did not voluntarily separate from
employment and his separation shall be considered a discharge and the burden of proof falls to
the employer.

lowa Code section 96.5(2)a provides:

An individual shall be disqualified for benefits, regardless of the source of the individual's
wage credits:

2. Discharge for misconduct. If the department finds that the individual has been
discharged for misconduct in connection with the individual's employment:

a. The disqualification shall continue until the individual has worked in and has been
paid wages for insured work equal to ten times the individual's weekly benefit amount,
provided the individual is otherwise eligible.
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lowa Admin. Code r. 871-24.32(1)a provides:
Discharge for misconduct.
(1) Definition.

a. “Misconduct” is defined as a deliberate act or omission by a worker which constitutes
a material breach of the duties and obligations arising out of such worker's contract of
employment. Misconduct as the term is used in the disqualification provision as being
limited to conduct evincing such willful or wanton disregard of an employer's interest as
is found in deliberate violation or disregard of standards of behavior which the employer
has the right to expect of employees, or in carelessness or negligence of such degree of
recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the employee's
duties and obligations to the employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of inability or
incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith
errors in judgment or discretion are not to be deemed misconduct within the meaning of
the statute.

This definition has been accepted by the lowa Supreme Court as accurately reflecting the intent
of the legislature. Huntoon v. lowa Dep’t of Job Serv., 275 N.W.2d 445, 448 (lowa 1979).

The employer has the burden of proof in establishing disqualifying job misconduct. Cosper v.
lowa Dep’t of Job Serv., 321 N.W.2d 6 (lowa 1982). Misconduct must be “substantial” to
warrant a denial of job insurance benefits. Newman v. lowa Dep't of Job Serv., 351 N.W.2d 806
(lowa Ct. App. 1984). When based on carelessness, the carelessness must actually indicate a
“wrongful intent” to be disqualifying in nature. Id. Negligence does not constitute misconduct
unless recurrent in nature; a single act is not disqualifying unless indicative of a deliberate
disregard of the employer’s interests. Henry v. lowa Dep'’t of Job Serv., 391 N.W.2d 731 (lowa
Ct. App. 1986). “The use of profanity or offensive language in a confrontational, disrespectful,
or name-calling context may be recognized as misconduct, even in the case of isolated
incidents or situations in which the target of abusive name-calling is not present when the vulgar
statements are initially made.” Myersv. Emp’'t Appeal Bd., 462 N.W.2d 734 (lowa Ct. App.
1990).

On September 25, 2017, after a patient was being unruly, claimant said out loud something to
the effect that they should “shoot'em”, but it would be too much paperwork. Claimant was
referring to the patient. Claimant made a comment as he was exiting the patient’s room.
Although claimant testified he does not believe the patient heard him, it was loud enough for a
police officer to hear. The police officer was offended by claimant’s comment.

The employer has a duty to protect the safety of its employees and patients. As a security
officer, claimant was entrusted by the employer to keep its patients and employees safe.
Claimant’'s comment about a patient was contrary to the best interests of the employer. “The
use of profanity or offensive language in a confrontational, disrespectful, or name-calling context
may be recognized as misconduct, even in the case of isolated incidents or situations in which
the target of abusive name-calling is not present when the vulgar statements are initially made.”
Myers v. Emp't Appeal Bd., 462 N.W.2d 734 (lowa Ct. App. 1990). Claimant’s conduct was a
“deliberate violation or disregard of standards of behavior which the employer has the right to
expect of employees[.]'lowa Admin. Code r. 871-24.32(1)a. This is disqualifying misconduct
even without prior warning. Benefits are denied.
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DECISION:

The December 12, 2017, (reference 01) decision is modified with no change in effect. Claimant
did not quit but was discharged from employment due to job-related misconduct. Benefits are
withheld until such time as claimant has worked in and been paid wages for insured work equal
to ten times his weekly benefit amount, provided he is otherwise eligible.

Jeremy Peterson
Administrative Law Judge
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