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STATEMENT OF THE CASE: 
 
The claimant filed an appeal from the July 30, 2015, (reference 04) unemployment insurance 
decision that denied benefits based upon a discharge from employment.  The parties were 
properly notified about the hearing.  A telephone hearing was held on September 11, 2015, and 
continued on September 18, 2015 by agreement of the parties.  Claimant participated and was 
represented by Erik Luthens, Attorney at Law.  Employer participated through general manager 
Tim Bormann and was represented by Paul Hammell, Store Counsel.  Department’s Exhibit D-1 
was received.  Employer’s Exhibits A through G were received.  Claimant’s Exhibit 1 was 
received. 
 
ISSUES: 
 
Is the appeal timely?  
Was the claimant discharged for disqualifying job-related misconduct? 
 
FINDINGS OF FACT: 
 
Having reviewed all of the evidence in the record, the administrative law judge finds:  The 
unemployment insurance decision was mailed to an incorrect address of record so claimant did 
not receive it.  The address has been updated to show the full apartment number.  She filed an 
appeal upon receipt of information about the disqualification.   
 
Claimant was employed full time as a delivery coordinator from April 28, 2015, and was 
separated from employment on July 14, 2015, when she was discharged.  She was last absent 
on July 13 and did not report saying she did not know she was scheduled.  The schedule was 
approved and available on team members’ portal on July 2.  (Employer’s Exhibit E, p. 4)  There 
were no change or edits to her schedule or her name would have appeared on the Schedule 
Edits document.  (Employer’s Exhibit E, pp. 2, 3)  She had been warned in writing on three 
occasions when the electronic attendance date and time system automatically produces 
documents showing points on June 24 (tardy), July 7 (tardy), July 8 (late from lunch).  
(Employer’s Exhibit C)  These attendance issues did not include her returning late from lunch on 
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July 14 as she had already exceeded points for termination on July 13.  (Employer’s Exhibit F)  
Her discharge for absenteeism was not related to her claim of sexual harassment on July 10.  
(Claimant’s Exhibit 1, p. 1) 
 
REASONING AND CONCLUSIONS OF LAW: 
 
The first issue to be considered in this appeal is whether claimant's appeal is timely.  The 
administrative law judge determines it is. 
 
Iowa Code § 96.6(2) provides:   
 

2.  Initial determination.  A representative designated by the director shall promptly notify 
all interested parties to the claim of its filing, and the parties have ten days from the date 
of mailing the notice of the filing of the claim by ordinary mail to the last known address 
to protest payment of benefits to the claimant.  The representative shall promptly 
examine the claim and any protest, take the initiative to ascertain relevant information 
concerning the claim, and, on the basis of the facts found by the representative, shall 
determine whether or not the claim is valid, the week with respect to which benefits shall 
commence, the weekly benefit amount payable and its maximum duration, and whether 
any disqualification shall be imposed.  The claimant has the burden of proving that the 
claimant meets the basic eligibility conditions of § 96.4.  The employer has the burden of 
proving that the claimant is disqualified for benefits pursuant to § 96.5, except as 
provided by this subsection.  The claimant has the initial burden to produce evidence 
showing that the claimant is not disqualified for benefits in cases involving § 96.5, 
subsection 10, and has the burden of proving that a voluntary quit pursuant to § 96.5, 
subsection 1, was for good cause attributable to the employer and that the claimant is 
not disqualified for benefits in cases involving § 96.5, subsection 1, paragraphs “a” 
through “h”.  Unless the claimant or other interested party, after notification or within ten 
calendar days after notification was mailed to the claimant's last known address, files an 
appeal from the decision, the decision is final and benefits shall be paid or denied in 
accordance with the decision.  If an administrative law judge affirms a decision of the 
representative, or the appeal board affirms a decision of the administrative law judge 
allowing benefits, the benefits shall be paid regardless of any appeal which is thereafter 
taken, but if the decision is finally reversed, no employer's account shall be charged with 
benefits so paid and this relief from charges shall apply to both contributory and 
reimbursable employers, notwithstanding § 96.8, subsection 5.  

 
The claimant did not have an opportunity to appeal the unemployment insurance decision 
because the decision was not received.  Without notice of a disqualification, no meaningful 
opportunity for appeal exists.  See Smith v. Iowa Emp’t Sec. Comm’n, 212 N.W.2d 471, 472 
(Iowa 1973).  She filed an appeal upon learning of the disqualification.  Therefore, the appeal 
shall be accepted as timely. 
 
The remaining issue is whether claimant was discharged for job-related misconduct.  The 
administrative law judge concludes that she was. 
 
Iowa Code § 96.5(2)a provides:   
 

An individual shall be disqualified for benefits:   
 
2.  Discharge for misconduct.  If the department finds that the individual has been 
discharged for misconduct in connection with the individual's employment:  
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a.  The individual shall be disqualified for benefits until the individual has worked in and 
has been paid wages for insured work equal to ten times the individual's weekly benefit 
amount, provided the individual is otherwise eligible.  

 
Iowa Admin. Code r. 871-24.32(7) provides:   
 

(7)  Excessive unexcused absenteeism.  Excessive unexcused absenteeism is an 
intentional disregard of the duty owed by the claimant to the employer and shall be 
considered misconduct except for illness or other reasonable grounds for which the 
employee was absent and that were properly reported to the employer.   

 
The determination of whether unexcused absenteeism is excessive necessarily requires 
consideration of past acts and warnings.  The term “absenteeism” also encompasses conduct 
that is more accurately referred to as “tardiness.”  An absence is an extended tardiness, and an 
incident of tardiness is a limited absence.  Absences related to issues of personal responsibility 
such as transportation, lack of childcare, and oversleeping are not considered excused.  
Higgins v. Iowa Dep’t of Job Serv., 350 N.W.2d 187 (Iowa 1984).   
 
An employer’s point system or no-fault absenteeism policy is not dispositive of the issue of 
qualification for benefits; however, an employer is entitled to expect its employees to report to 
work as scheduled or to be notified as to when and why the employee is unable to report to 
work.  Claimant’s protestations that she was not tardy to work or from lunch are not credible.  
Nor is her claim that she was discharged because of her sexual harassment complaint.  She 
argues the timing of the discharge is too coincidental, but the inverse appears more likely, in 
that her complaint was timed to the accrual of attendance points.  In either event, the employer 
has established that during the short employment period claimant was warned three times that 
further improperly reported or unexcused absences could result in termination of employment 
and the final absence was not properly reported or excused.  The final absence, in combination 
with the claimant’s history of unexcused absenteeism, is considered excessive.  Benefits are 
withheld.  
 
DECISION: 
 
The July 30, 2015, (reference 04) unemployment insurance decision is affirmed.  The claimant’s 
appeal is timely.  Claimant was discharged from employment due to excessive, unexcused 
absenteeism.  Benefits are withheld until such time as she has worked in and been paid wages 
for insured work equal to ten times her weekly benefit amount, provided she is otherwise 
eligible.   
 
 
 
 
__________________________________ 
Dévon M. Lewis 
Administrative Law Judge 
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